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* Brown v. Tom inson. 


When the breaches in any count are well assigned in a declaration:of covenant, a general 
demurrer should not be sustained. 

The Iowa statute regulating conveyances provides that the words, “grant, bargain, and sell,’’ 
in all conveyances, shall, unless restrained by express terms, ‘‘ be construed to be the fol- 
lowing express covenants: 1. That the grantor was, at the time of the execution of such 
conveyance, seized of an indefeasible estate in fee-simple in the real estate thereby granted ; 
2. That such real estate was, at the time of the execution of such conveyance, free from 
incumbraace done or suffered by the grantor, or. any person claiming under him; and, 3. 
For furt’er assurance of such real estate to be made by the grantor and_his heirs, to the 
grantee, his heirs, and assigns; and may be sued upon in the same manner as if such cove- 
nants were expressly inserted in the conveyance.” 

A deed containing the words “grant, bargain, and.sell,” is not limited and explained by 
a special eovenant at the end of the deed, in which the grantor warrants against all claims 
from or under him. 

A restraint by implieation will not suffice, under our statute; the restraint must be positive 
and expressed. 


Error to Cedar District Court.—Opinion by 

Greene, J.—An action of covenant on a deed executed by John 
J. Tomlinson to Henry D. Brown, October 12, 1842. The deed 
acknowledges a consideration.of $320.00, and conveys the N. E. 
fractional quarter of the N., E. fractional quarter of Sec. 6, in 
township 80, north of range 2 west of the 5th meridian, contain- 
ing forty ;7, acres; and also, the N. half of the N. W. of the 
same fractional quarter section, containing twenty acres. In the 
conveyance, the words “grant, bargain, and sell” are used, and 
the further covenant “to warrant and forever defend, the title to 
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the said premises against the claims of all and every person 
whatever from or under him.” After setting forth the contracts 
of the deed, the declaration avers, that at the time and before its 
delivery, one Charles M. Jennings was seized in fee of the twenty 
acre tract of land as described and set forth in the deed ; that on 
the 24th day of September, A. D. 1841, the said twenty acres of 
land were duly attached by one William H. Tuthill, for debts 
due him from said Jennings; that on the 18th day of May, 1842, 
a judgment was rendered upon said attachment in favor of said 
Tuthill; that execution issued in September following, and in 
October of the same year, the land was duly sold to said Tuthill, 
to whem a sheriff’s deed was executed, June 7, 1844, by virtue of 
which he took possession, and was seized in fee of said twenty 
acres of land; that as said Tuthill had possession of'said land, 
the plaintiff (Brown) on the 19th of May, 1847, commenced an 
action of right against him, and in due course of. proceeding 
thereon, the said Tuthill obtained a judgment, by which the 
plaintiff was expelled and forever barred from the possession and 
enjoyment of said premises. The declaration then avers, that 
the land from which the plaintiff was expelled by judgment, is 
one and the same twenty acres which he had purchased of Tom- 
linson; and then sets forth the failure of Tomlinson to warrant 
and defend the same, and alleges that he had no estate of inher- 
itance in fee-simple therein, and had no right, power, or authority 
to convey the same. The declaration contains three counts, in 
each of which two or three breaches are assigned. The defend- 
ant craved oyer of the deed, and demurred generally to the dec- 
laration. The demurrer was sustained, and in this it is contended 
that the court below erred. 

There is much in the declaration which must be regarded as 
defectively pleaded, but it can not well be assumed that all the 
covenants and breaches are ill-assigned. Without inquiring par- 
ticularly as to the others, we think that the breaches of covenant 
of seizin, and of authority to sell and convey, are well assigned ; 
and the same may well be assumed of the general warranty in 
the second count. It is not controverted that when the breaches 
in any count are well assigned in a declaration of covenant, a 
general demurrer should not be sustained. It follows, then, if the 
averments in the declaration are warranted by the legal effect 
and force of the covenants contained in the deed, that the court 
below improperly decided that this action could not be main- 
tained. 
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And this brings us to the principal question involved in this 
case. Does the special covenant at the end of the deed, in which 
the grantor warrants against all claims from or under him, limit 
and explain the more general and extended warranty which is 
covenanted by the words “grant, bargain, and sell?” The decis- 
ion in the court below, shows that this question was necessarily 
decided in the affirmative. Independent of the statute, and under 
the assumption that the words of conveyance contained only im- 
plied covenants, incompatible with that stipulated by the special 
warranty, the correctness of that decision could not be contro- 
verted. But our statute regulating conveyances enters largely 
into the covenants of this deed. The sixth section of that act 
(Rev. Stat. 204), declares, that the words “ grant; bargain, and 
sell,’ in all conveyances, shall, unless restrained by express 
terms, be construed to be the following express covenants: 1. 
That the grantor was, at the time of the execution of such con- 
veyance, seized of an indefeasible estate in fee-simple in the real 
estate thereby granted; 2. That such real estate was, at the time 
of the execution of such conveyance, free from incumbrance done 
or suffered by: the grantor, or any person claiming under him; 
and, 3. For further assurance of such real estate to be made by 
the grantor and his heirs, to the grantee, his heirs and assigns; 
and may be sued u, on in the same manner as if such covenants 
were expressly inserted in the conveyance.” 

The construction to be given to this language is obvious. 
There is no room for ambiguity or doubt. Those words of con- 
veyance are to be considered as something more than an implied 
warranty; they are to be regarded as express covenants, and are 
to have the same bearing before a court—the same legal con- 
struction—as they would, if specially set forth in the conveyance, 
unless restrained by express terms. A restraint by implication 
will not suffice; it must be positively expressed, or, according to 
the statute, the covenants may be sued upon in the same manner 
as if they were expressly inserted in the conveyance. Now, the 
question presents itself—are not those covenants of seizin, and of 
freedom from incumbrance, as expressed by the words of convey- 
ance, perfectly compatible with the special warranty against the 
claims of all persons from or under the grantor? Though the 
latter and more limited covenants may be mainly comprised 
within the former, it is still perfectly reconcilable with them, and 
as they are in no way sustained or excluded by express words in 
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the deed, we can come to no other conclusion than that the cove- 
nants which were expressed by virtue of the statute, which enters 
largely into the conveyance, should coexist and operate with that 
which is specially set forth in the deed. Had the parties intended 
to restrain or limit the warranty to the latter covenant, such in- 
tention could have been expressed by one or two words in the 
instrument. Those words can not be supplied by intendment; 
nor, upon a doubtful point, should the construction be strongest 
against the covenantee. In the present deed, then, we think, the 
crantor makes three express covenants; first, of seizin in fee; 
second, against incumbrances; and, third, against his own acts. 
We think that these three are clearly accordant; that the plain- 
tiff is entitled to recover for a breach of either; and that, at least, 
one of them is well pleaded, and the breach sufficiently assigned 
in the declaration. 

But it is urged that the third covenant is unnecessary unless 
applied as a limit to the first and second. If unnecessary, it does 
not follow that it should be adjudged inconsistent with the ante- 
cedent covenants, or that they are restrained by it, when no word 
or term is expressed which can denote such intended limitation. 
In Hesse v. Stevenson, 3 Bos. & Pul. 565, where a covenant was 
regarded as unnecessary; it was not, therefore, considered incon- 
sistent. So that where one covenant stipulated that the defend- 
ant had good right and absolute authority to convey, and another 
that he had not by any means forfeited any right or authority he 
ever had over the property in question, it was held that the former 
covenant was not restrained by the latter. And in Gainsford v. 
Griffeth, 1 Saund. 59, marg., it was held that the general cove- 
nant of a good and indefeasible lease, was not restrained by one 
for quiet enjoyment, restricted to acts of the covenantor. In this 
case, the rule was laid down, that an express general covenant in 
fact, can not be restrained by any subsequent covenant, if not 
construed as a part of the first general covenant. Smith v. 
Compton, 3 Barn, & Ald. 189. But it was understood that a par- 
ticular covenant in fact, may restrain a general covenant by in- 
tendment of law. Apply this rule to the present case. There is 
no connection between the third and the two preceding cove- 
nants. They are made in very different parts of the deed, 
without any connecting word; and by statute, the covenants 
contained in the words of conveyance, are made express cove- 
nants in fact, as much so as if they had been expressly men- 
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tioned; and, therefore, according to Gainsford v. Griffith, can not 
be qualified by the concluding covenant. In Howell v. Richards, 
11 East, 633, it was held that the generality of the covenant for 
quiet enjoyment, was not restrained by the qualified covenants 
for good title and right to convey, for any thing done by the 
releasor to the contrary. In Roebrick v. Duprey, 2 Ala. 535, it 
was held, that although a deed contains express covenants, yet 
others not inconsistent with them, may be implied and rendered 
operative. The same doctrine has been laid down in Gates v. 
Caldwell, 7 Mass. 68. If an implied covenant may be rendered 
operative with an express covenant in the same deed, is there not 
even more reason for giving force to two separate express cove- 
nants, when the one does not conflict with the other? In Penn- 
sylvania, under a statute similar to ours, and in a case where the 
land conveyed had been incumbered previous to the sale, it was 
held, that the covenants contained in the words “grant, bargain, 
and sell,” were not inconsistent with, nor restrained by, an ex- 
press covenant of special warranty; and that the covenants 
implied by these’ words, could only be restrained by express 
terms of limitation. Funk v. Voneida, 11 Serg. & R. 109. And 
in Alexander v. Schneiber, 10 Mis. 460, under an act identical in 
terms, it was held, that the covenants implied by the words 
“ grant, bargain, and sell,” in a deed of conveyance, are separate 
and independent of each other; and that a general warranty is 
only limited by a special one, where the two are inconsistent. 

In the absence of our statute, the authorities and arguments 
presented by counsel for the defendant in error, would have pe- 
culiar force, for at common-law the rule appears to be well set- 
tled, that general implied covenants are qualified and restrained 
by any connecting express covenant of a more limited character, 
especially where the two are not reconcilable. 11 East, 633; 
15 ib. 580; 8 Mass. 202; 7 Johns. 528; 11 ib. 122. This doc- 
trine, no doubt, originated from the principle that general terms 
are limited by connecting specifications; and as an application, 
it might well be urged, that parties having entered into express 
agreements, it should not be supposed that they intended any 
thing more by their general language, than is stipulated in ex- 
press covenants, and this would appear especially reasonable, if 
the one could not operate consistently with the other. But in 
this case, the covenants are not inconsistent, although in part 
superfluous ; and, as prevailing law—the statute—has given pe- 
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culiar effect to the words “grant, bargain, and sell,” it can not be 
abated by mere implication, nor by the authority of decisions 
made when no such statute was in force. Those words of con- 
veyance create something more than implied covenants, as we 
have seen; they are declared to be express—the same as if spe- 
cially mentioned—and in their very nature, they become special 
as well as general covenants. Graiz v. Ewalt, 2 Binney, 96. And 
they are to have full effect, “unless restrained by express terms 
contained in such conveyance.” Such is the explicit direction of 
the statute, and the parties must be presumed to have known the 
law, and to have made their covenants accordingly. And as the 
covenantor made them without any express limitation, to enforce 
one by implication would do violence to the true intention of the 
parties, and pervert the obvious letter of the statute. We con- 
clude, therefore, that the court erred in sustaining the demurrer. 
Judgment reversed. 


IN THE DISTRICT COURT OF ALLEGHANY COUNTY, PENN. 


[PROM THE PITTSBURG MORNING POST.] 


The Commonwealth at the instance of Mary Gilkeson v. James Gilkeson. 


Haseas Corpus—Cusropy or Cup. 


The duty of service by a child to a parent, is necessary to the proper exercise of parental au- 
thority for the good of the child, and the law takes this view of the duty when enforcing it. 
The old common-law view of the absolute right of the father to the service of the child, was 
never part of the law of Pennsylvania. 

The law enforces the parental claim, as against the child, as a means of enabling the parents, 
rather to perform their parental duty, than to enforce any claims of service on behalf of 
themselves. 

A parent may relinquish his right to the services of his minor child, so that he can not re- 
assert that right as against the child or third persons. 

Where a father had, by contract in writing, transferred the entire custody of his daughter to 
another person, and the daughter, though not bound by the contract, had continued to 
fulfill it from the age of nine to the age of fifteen years, the father will not then be allowed 
te reassert his parental claim against the wishes of the daughter. 


Habeas corpus by a daughter to be discharged from the custody 
of her father.. About six years ago, the father and mother of the 
complainant, by contract under seal, transferred the custody of 
her to her uncle and aunt, who, by the same writing, agreed to 
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adopt her as their child. The contract, though of such a charac- 
ter as could not be enforced against the child, was performed by 
the uncle and aunt and sanctioned by the father until the child 
has grown up from nine to fifteen years of age. Her mother and 
her uncle are now both dead; and her father has recently ob- 
tained possession of her, and insists on retaining the custody of 
her, though she prefers remaining with her aunt. 

This suit was made returnable in open court, and the case was 
heard before both the Judges. ' 

Messrs. H. W. Williams and T. Williams for the relator. 

Messrs. Woods & Shaler, for the respondent. 


OPINION OF THE COURT. 


Lowrie, J.—Though both the Judges of this court have hereto- 
fore, severally, decided other cases in the same way in which we 
have determined to decide this, yet the earnestness with which 
this case has been presented, furnishes a reason why we should 
give to it more than ordinary consideration. 

The power intrusted to the Judges of the courts in this state 
without a jury, under the writ of habeas corpus, is very great; and 
the fact that it has been so long exercised by them, unaltered and 
unrestrained, and that it has almost superseded and rendered ob- 
solete the old forms of proceeding by the writs of homine replegi- 
ando and de custodia capta, shows that as a remedial process it has 
been well administered and is highly approved. 

We have never, in this state, held that the courts are bound to 
a strict adherence to the old common-law rules as to the right to 
the custody of children; and this writ, being used as a remedy 
for the improper interference with that right, we must treat it as 
a Pennsylvania remedy, governed by the principles of the com- 
mon-law of Pennsylvania, of which equitable principles constitute 
an illustrious part. And so,I am happy to say, it has always 
been treated in this state. 

We do not look upon the wife and the children as mere serv- 
ants of the husband and father, and as therefore held subject to 
his will so long as he does not transcend the power of an absolute 
master, We do not hold that, though a husband drive a wife 


away from his house by his crimes or his cruelty, still he is enti- 


tled to take away from her the custody of her children. We do 
not look upon the p»rental authority as one to be exercised 
merely for the profit of the parent, though it may be so abused ; 
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but for the advantage of the child. And though we do still speak 
of the parental right of property in the services of the child, yet 
it is chiefly because the duty of service by the child is necessary 
to the proper exercise of parental authority for the good of the 
child; and the substantial reality of the old common-law right 
has faded almost to fiction under the ameliorating influence of the 
modern common-law. 

In America we have never adopted the stringency of the old 
English principles, under which the father was held entitled to the 
custody of his children under all circumstances, however improper 
his own conduct, more especially when his claim was against the 
mother of the children. He was her lord and theirs, and her 
claims to the custody of her children seems to have been much 
less regarded as against his, than were those of third persons. 
So far had this principle been carried, especially by the common- 
law Judges, that Lord C. J. Denman was compelled to acknowl- 
edge to the House of Lords, that the Judges and the profession 
were ashamed of the state of the law; and it is now altered by 
statute. 

With us it has not been so. We have always, in disputes be- 
tween parents, acted upon much the same principles as a Court 
of Chancery acts when a petition is presented for the custody of a 
child. And as the chancellor, for the king, acts as parens patrie 
in such cases, so our courts have considered it their duty to act, 
looking to the good of the child so far as they can, and restrain- 
ing the absoluteness of the paternal right, when exercised incon- 
sistently with this end. The case of the Commonwealth v. Addicks, 
5 Binn. 520, fully illustrates this position, and it is, in fact, the 
leading Amercan case on the subject, giving tone to all the decis- 
sions of other states. 

I have taken some pains to examine our American decisions 
on this subject, and regret that I have not time to refer to them in 
this opinion. But the result of them is that in a dispute between 
the parents for the custody of the children, the court will exercise 
a sound discretion for the good of the child, and not gratify the 
whirh, caprice, or malice of either parent. They regard the supe- 
rior right of the father as the head of the family ; but they do not 
forget that the mother, too, has rights, and that the rights of both 
parents as against the children are a means, more of enabling 
them to perform their parental duties, than to enforce any claims 
for service on behalf of themselves. 
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If parents om separation have made an arrangement among 
themselves»as to the custody of the children, they will be held to 
it, unless the good of the children requires an alteration. And I 
have failed to find a single case in the books wherein a child of 
the age of the one now in court, has been forced, by means of a 
habeas corpus, to submit to parental authority; and especially is it 
refused where that authority has been so long disclaimed and so 
solemnly transferred to another. And I do not believe that, in 
this state, it can be enforced under any form of writ. 

In a somewhat similar case in Maine the court refused to en- 
force the father’s right as against the mother. State v. Smith, 6 
Greenl. 462. See, also, the King v. Delaval, 1 W. Bl: Rep. 410. 
In the King v. Smith, 2 Stra. 982, a boy had long lived with his 
aunt, and the father claimed to have him back. He was fourteen 
years old, and the court suffered him to: go where he pleased, and 
he returned to his aunt. So in Massachusetts, a girl eleven and 
a half years old was bound by the mother by verbal arrange- 
ment, and was afterward claimed by her guardian; but the court 
suffered her to elect. Commonwealth vy. Hammond, 10 Pick. 274; 
Commonwealth v. Hamilton, 6 Mass. 273, is a very similar case, the 
child being fourteen years old. 

But in New York we have a case almost exactly similar to this, 
in relation to two boys, eight and eleven years old, bound by their 
father by indentures, to which they were not parties. He after- 
wards claimed them on habeas corpus, alleging that the indentures 
were void; but the boys wished to remain with their master, and 
the court permitted them.to elect. In the matter of McDowles, 8 
Johns. 328. , 

A parent may assign and relinquish his right to the services of 
his child—he may do it by contract; he may do it by refusing to 
support him, by turning him out of his house, by suffering him to 
go upon his own resources; he may give or sell him his time, 
and such arrangements will be enforced as against the parent, 
even though the child, being a minor, would not be bound by 
them, and though the public may still claim to enforce the duty 
to support. Holdship v. Patterson, 7 Watts, 549; 6 Conn. R. 550; 
7 Cow. R. 92; 3 Pick. 202; 15 Mass. 275; 12 Id. 378; 2 Id. 115; 
5 Wend. 206. : 

In this case the parental authority has been solemnly renounced 
for six years, and the child has grown to the age of 15 years. She 
has been estranged from the customs and government of her fa- 

Vor. Ill. y. s. No. 10, 53 
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ther’s house. She has formedmew habits and views,and become 
accustomed to different associations and modes of diving. And 
now the father, disregarding -his own contract, and the wishes 
and comfort of his child, seeks toreestablish the parental author- 
ity. We should be glad he could effect it by the: influence of 
parental kindness, and consistently with honesty. We dislike to 
see the parental and filial relation severed, and should love to see 
the broken bond reunited. But it can not be well done by the 
enforcement of it as a legal right. The father himself broke the 
bond, and the law will not help him now to mend it. He eman- 
cipated his daughter by his own solemn act, and all restraint 
upon her by him, is now improper. We must, therefore, dis- 
charge her from restraint, and leave her to elect with whom she 
will remain. 


Nore.—This ease was afterwards brought up before the Supreme Court in Bank, When 
the same order was made. 





SELECTIONS FROM VOL. II. CUSHING’S REPORTS. 


Reports or Cases argued and determined in the Supreme Judicial 
Court of Massachusetts. By Lurser S. Cusnine. Volume II. 
Boston: Charles C. Little and James Brown, 1851. 


Action. If a legitimate infant child, a member of his father’s 
household and too young to be capable of rendering any service 
to his father, is wounded or otherwise injured by a third person, 
or by a mischievous animal owned by a third person, under such 
circumstances as give the child himself an action against such 
person, for the personal injury, and the father is thereby necessa- 
rily put to trouble and expense in the care and cure of the child, 
he may maintain an action against such person for an indemnity. 
Dennis v. Clark, 347. 

Attorney at law. An attorney at law, who undertakes the col- 
lection of a debt and by gross negligence, puts it into such a sit- 
uation, as to embarrass the creditor in obtaining payment, and to 
render the debt of less value—as where an attorney takes the 
debtor’s note for the debt to himself secured by a mortgage, con- 
trary to the creditor’s directions—is liable to the employer, in an 
action on thé case, though the debtor always has been and still is 
uble to pay the debt. Wilson v. Coffin, 316, ‘ 
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Barratry. 1, Acts and conduet of master or mariners, to con- 
stitute barratry must be wilful, that is not accidental, or caused 
by negligence, unless the negligence be so great as to amount to 
evidence of fraud; they must be ‘acts of known illegality or of 
gross malversation in office, or of criminal negligence; and they 
must be done for some unlawful or fraudulent purpose, contrary 
to the duty of the master and mariners to the owners of the ves- 
sel; but it is not necessary that such acts or conduct should be 
fraudulent, in the sense of an intention on the part of master and 
mariners to promote thereby their own benefit at the expense of 
the owners; and in general, it is immaterial what may be the 
particular motive for such acts or conduct, provided the effect be 
injurious to the owner of the vessel. Lawton v. Sun Mutual In- 
surance Company, 500. 

2. If the master of a whaling vessel fraudulently or unlawfully 
sell or dispose of any part of the ship’s tackle, apparel, or furni- 
ture, or of her outfits or supplies, in order to obtain money for his 
own use, or fraudulently convert to his own use money furnished 
by the owners for the purchase of refreshments or supplies, such 
acts and conduct amount to embezzlement, and so far as they 
interrupt or defeat the purposes of the voyage, constitute barra- 
try. Ibid. 

3. Acts of barratry are not justified or excused by being done 
in a state of intoxication, caused by the voluntary and excessive 
use of ardent spirits; otherwise, if such acts are done in a state 
of actual insanity, caused by a long course of intemperance, or 
by sudden interruption of a habit of excessive drinking. Ibid. 

4. A policy of insurance, by which, among other perils, the un- 
derwriters insure against barratry of the master: or mariners, on 
a ship, tackle, apparel, outfits and takings on a whaling voyage 
described in the policy, does not extend to and cover damages 
arising from the delay of the vessel, and the retardation and 
ultimate loss of the voyage, occasioned by acts of barratry on the 
part of the master. bid. 

5. The master of a whaling vessel, instead of cruising for 
whales, went into the port of Tahiti, and there committed acts of 
barratry by selling portions of the ship’s tackle, apparel, furniture, 
supplies and outfits, in consequence of which and of the deser- 
tion of the crew occasioned by it, the vessel became disabled from 
pursuing her voyage, and by neglect and exposure suffered dam- 
age in her hull and sails, rigging, etc., and was taken possession 
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of by the United States consul at Tahiti and sent home to her 
owners, to prevent a total loss; it was held that in estimating 
the amount for which the insurers were liable, on a policy insur- 
ing the vessel against barratry of the master and mariners, all the 
above enumerated losses were to be included. Ibid. 

Charitable Uses. 1, A bequest for the promotion of religious 
and charitable uses and enterprises is valid, even though there be 
no trustee appointed to carry the same into effect ; and in such a 
case, the heir at law, or the executor, as the case may be, becomes 
the trustee, or one will be appointed by a court of equity. Brown 
v. Kelsey, 243. 

2. A testatrix having bequeathed what should remain of her 
estate, after payment of certain specified legacies “for the pro- 
motion of such religious and charitable enterprises as shall be 
designated by a majority of the pastors composing the Middle- 
sex Union Association,” this is a sufficient certain designation of 
the charities to which the property bequeathed is to be applied ; 
and an appointment being made accordingly by the members of 
such association, the appointees will be entitled to hold the be- 
quest and to dispose of it, in the same manner and for such pur- 
poses, as if it had been made to them directly. © Lbid. 

Contract. 1. Where a misapprehension exists between the 
parties to a contract, with reference to its subject-matter, as where 
one of them intends to sell a particular thing and the other 
intends to buy a different thing, or where the parties to a sale 
suppose the subject of it to be in existence, when in fact it has 
been destroyed, such misapprehension when satisfactorily proved, 
will show that no contract has in fact been made. But the same 
consequence will not result from a misapprehension of one or 
both the parties, with reference to the legal effect of the terms of 
their contract, unless it be altogether unintelligible. Rice v. 
Dwight Man. Co, 80. | 

2. A party, who enters into a contract in writing, without any 
fraud or imposition being practiced upon him, is conclusively pre- 
sumed to understand and assent to its terms and legal effect. 
Ibid. 

Damages for land taken for a Railroad. Where county commis- 
sioners in assessing damages for land taken for a railroad, before 
the act of 1841, c. 125, was passed, awarded a sum of money to 
be paid to the complainant, and also provided that the proprie- 
tors of the road should make and maintain certain fences for his - 
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benefit, and such complainant appealed from the award of the 
commissioners to a jury who assessed damages in his favor, but 
made no order in their verdict as to the fences, it was held, that 
the proprietors of the road were under no legal obligation to 
make and maintain fences agreeably to the award of the com- 
missioners. Morse v. Boston and Maine Railroad, 536. 

Evidence. Parol evidence, though not admissible to add to or 
vary the terms of a written contract, is admissible to prove facts 
and circumstances, as to the relation of the parties and the na- 
ture, quality, and condition of the property, which is the subject of 
the contract ; and also the acts of the parties at and subsequent 
thereto, for the purpose of showing their understanding of its 
terms. Knight v. N. Engl. Worsted Co., 271. 

2. Where a deed of land, executed and acknowledged by the 
grantor, was delivered by him to two of the three grantees therein 
named, by whom it was retained for some time without being 
recorded, and was then given back to them, without the knowl- 
edge or consent of the third grantee to the grantor, by whom the 
same was destroyed, and the grantor subsequently died, it was 
held, that the declaration of the grantors, that he had made such 
a deed was admissibie in evidence after his death against his 
heirs and devisees. Hodges v. Hodges, 455. 

3. The fact, that the proprietors. of a railroad have erected 
fences along the line of their road, against the land of a particu- 
lar individual, is not of itself evidence of any obligation on the 
part of the proprietors to make or maintain fences for the benefit 
of such person. Morse v. Boston and Maine Railroad, 536. 

Husband and Wife. Where a husband made a conveyance of 
his wife’s real estate in fee, with the usual covenants of warranty, 
and the wife joined in the execution of the deed “in token of her 
relinquishment of her right of dower in the premises,” and the 
grantee and subsequeut purchasers under him occupied the estate 
so conveyed and exercised the ordinary acts of ownership upon 
it for more than twenty-nine years, without any claim or inter- 
ruption on the part of the wife or her heirs; it was held, first, 
that these facts were not sufficient to authorize the presumption 
of a grant from the wife or her heirs; and, secondly, that her 
heirs were not thereby estopped to deny that the title in fee was 
not in the husband at the time of making such conveyance. Ray- 
mond v. Holden, 264. 

Insurance. 1. A vessel was insured for a whaling voyage, the 
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risk to continue on and during her voyage and back to M., “ until 
she be arrived and moored at anchor twenty-four hours in safety;” 
on her return from the voyage, after arriving within the harbor of 
M., being unable for want of a sufficient depth of water, to reach 
the wharf for which she was destined as the place of unloading, 
with all her cargo in, she anchored at some distance (being the 
usual place), from the wharf for the purpose of lightening, in 
order to enable her to reach it; and while lightening and making 
her way to the wharf with proper diligence she was destroyed by 
fire; it was held, that the vessel had not arrived within the terms 
of the policy, and that the underwriters were responsible for the 
loss. Meigs v. Mutual Marine Insurance Co., 489. 

2. A usage, which shows when a voyage is terminated, so far 
as relates to the payment of premium notes, is not applicable to 
show when a voyage terminates, with reference to the payment 
of losses. bid. 

Interest. On a promissory note payable with interest annually, 
if the interest be not paid or sued for as it accrues, the holder is 
not entitled to recover interest on the annual interest of the prin- 
cipal, from the time such annual interest falls due, but interest on 
the principal only. Ferry v. Ferry, 92. 

Judge. I\tis not sufficient ground for refusing to instruct the 
jury as to the legal effect of the facts which the evidence tends to 
prove, and for leaving such legal effect to the jury as a question 
of fact, that the evidence is alleged to be so obscure that it can 
not be understood by common minds. Rice v. Dwight Manuf. 
Comp., 80. 

Officer de facto. If a justice of the peace, having been legally 
qualified to act as such, continue to,act in the same capacity 
after accepting an incompatible office, he will be considered as a 
justice of the peace de facto, so far as third persons are concerned, 
and his warrant will justify the officer to whom it is directed in 
making service thereof. Commonwealth v. Kirby, 377. 

Partners. 1. One partner can not, by his individual act, bind 
the firm as a guarantor of the debt of another, or a party to a 
note or bill made for the accommodation, or as the surety of 
another, without authority specially given him for the purpose, or 
implied from the common course of business of the firm, or from 
the previous course of dealings between the parties; unless the 
act of such partner be afterwards ratified by the others. Sweetzer 
v. French, 309. 
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2. In an action against a firm, as the guarantor of the debt of 
another, or as a party to a bill or note made or indorsed for the 
accommodation or as the surety of another, where the contract is 
the act of an individual partner, the burden of proof is on the 
plaintiff to show, that such partner was authorized to bind the 
firm by the others, or that they subsequently ratified his act. A 
precedent authority for such purpose may be implied from the 
common course of business of the firm, or the previous course of 
dealing between the parties. A subsequent ratification may be 
inferred from the acts or omissions of the other partners, after 
they know or have the means of knowing, of the act of such indi- 
vidual partner. bid. | 

Riparian proprietor. 1. A riparian proprietor, upon a river not 
navigable, has a fee in the soil, subject to the right of the public 
to make use of the water for boating, rafting, and like purposes, 
to the thread of the stream, whether so expressed in the grant or 
conveyance under which he holds or not; and such proprietor 
may sell and convey his estate in the bed of the river, and may 
divide and dispose of the latter, as well as of the former, in any 
form or by any lines which he may think proper. Knight v. 
Wilder, 199. : 

2. In running out the side lines of any riparian proprietor, on 
a river not navigable, they are to be extended from their respect- 
ive termini on the shores at right angles with the course of the 
river, to the center of the stream; unless otherwise established by 
the terms of the grant or conveyance under which he holds. bid. 





A SUPPLEMENT T0 “ANSWERS FOR IOWA.”* 


[BY W. PENN CLARKE.] 


As many of the citizens of lowa formerly resided in Ohio, and 
have kindred residing in that state, a brief summary of the laws 
of Iowa regulating the descent and distribution of property, and 
the right of dower, can not fail to be useful to the legal profes- 
sion in Ohio. I beg leave, therefore, to submit the following : 


*Western Law Journal, Vol. I. (N. S.) 160. 
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1. AS TO THE DISTRIBUTION AND DESCENT OF Persona. Property. 

When any person possessed) of any personal estate, or of any 
right or interest therein, dies, witheut disposing of said estate by 
will, the statute provides that it,shall be applied and distributed 
as follows: pyleti be 

First. The wearing apparel of the deceased, not exceeding 
one hundred dollars in value, shall be distributed at the discre- 
tion of the administrator, among the family of the deceased. 

Seconp. If the deceased shall leave a widow, or minor child or 
children, they are entitled te all their articles-of apparel and 
ornament, according to the degree and estate of the deceased ; to 
all spinning wheels and weaving looms, kept for use by the 
family; the iron stoves used for warming the house; the family 
pictures ; the Bibles and school books used in the family, and the 
books kept and used as the family library, not exceeding in value 
fifty dollars; a bedstead and bedding for every two persons in the 
family; one cow; ten sheep and their fleeces, and the yarn and 
cloth made from the same; three swine; three tons of hay; pro- 
visions necessary for the family three months; cooking utensils 
and necessary furniture, not exceeding in value fifty dollars; and 
such further necessaries as the judge of probate shall, in his dis- 
cretion, order to be allowed to the widow, for the use of herself 
and the minor children, if any, uhder her care. Rev. Stat. 680. 

If the deceased was not possessed of all of the articles above 
specified, the widow may select any other personal property to 
make up the deficit, or have the deficit made up in money. Laws 
of 1846, chap. 25. 

All the above articles are to be omitted in making the inven- 
tory of the estate, and shall not be considered as assets or admin- 
istered as such. The widow and children are entitled to this 
provision, although it should thereby become necessary to sell 
the real estate of the deceased for payment of his debts, and 
although his estate should be insolvent. And they are entitled 
to it, whether the deceased left a will or died intestate, and not- 
withstanding the widow may have waived the provision made for 
her by the will. Rev. Stat. 680. The last sentence is a little 
difficult to comprehend. But it is the letter of the law. | 

Tump. The personal estate remaining, after the allowance to 
the widow and children, shall be applied to the payment of the 
debts of the deceased, with the charges of his funeral and of set- 
tling his estate. 
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Fourta. The residue of the personal estate, if any, shall be 
distributed among the same persons who would be entitled to the 
real estate, and in the same proportion, except as follows: 

If the intestate were a married woman, her husband shall be 
entitled to the whole of the residue of the personal estate ; 

lf the intestate leave a widow and issue, the widow shall be en- 
titled to one-third of the said residue; if there be no issue, she 
shall be entitled to one-half thereof; 

If the intestate have no kindred, the widow shall be entitled ta 
the whole of the said residue ; 

If there be no husband, widow, or kindred of the intestate, the 
whole residue, after the payment of the debts, shall escheat to the 
county where the deceased resided, subject to any claim that may 
be legally established within three years after said escheat. 

Where any of the issue have received an advancement from 
the intestate in his life-time, the value of such advancement shall 
not be taken into consideration in computing the one-third part to 
be assigned to the widow; but she shall be entitled to the third 
part only of the residue, after deducting the value of the advance- 
ment. Rev. Stat. 675. 

2. As To THE pEScENT oF Reau Prorerty. 

When any person shall die seized of any lands, tenements, or 
hereditaments, or of any right thereto, or entitled to any interest 
therein, in fee-simple or for the life of another, not having law- 
fully devised the same, they shall descend, subject to his debts, in 
the manner following: 

First. In equal shares to his ehildren, and to the issue of any 
deceased child by right of representation; if there be no child of 
the intestate living at his death, his estate shall descend to all his 
other lineal descendants; and if all the said descendants are in 
the same degree of kindred to the intestate, they shall have the 
estate equally—otherwise, they shall take according to the right 
of representation. 

Seconp. If he shall leave no issue, his estate shall descend to 
his father. 

Turep. If no father or children, his estate shall descend, in. 
equal shares, to his brothers and sisters, and to the children. "ol, 
any deceased brother or sister by right of representation ; ‘but if 
he shall leave a mother, also, she shall take an ones! share with 
his brothers and sisters. 

Fourts. If he shall leave-no issue, nor. father, and no brother 

Vou. HI. x. s. No. 10; 54 
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or sister, living at his death, his estate shall descend to his mother, 
to the exclusion of the issue of deceased brothers and sisters. 

Firru. If he shall leave no issue, father, mother, brother, or 
sister, his estate shall descend to his next of kin in equal degree, 
excepting that when there are two or more collateral kindred in 
equal degree, but claiming through different ancestors, those who 
claim through the nearest ancestor shall be preferred to those 
claiming through an ancestor more remote: Provided, however, 

Sixrs. That if any person shall die, leaving several children, 
or leaving one child, and the issue of one or more others, and any 
such surviving child shall die under age, and not having been 
married, all the estate that came to the deceased child by inher- 
itance from such deceased parent, shall descend in equal shares 
to the other children of the same parent, and to the issue of such 
other children who shall have died, by right of representation. 

Seventu. If at the death of such child, who shall die under 
age, and not having been married, all the other children of his 
said parent shall also be dead, and any of them shall have left 
issue, the estate that came to said child by inheritance from his 
said parent, shall descend to all the issue of the other children of 
the same parent; and if all the said issue are in the same degree 
of kindred to the said child, they shall share the estate equally ; 
otherwise, they shall take according to the right of represen- 
tation. 

Eientu. If the intestate shall leave no kindred, his estate shall 
escheat to the people of the state. Rev. Stat. 722, 723. 

Where, after the birth of an illegitimate child, his parents in- 
termarry, and the father, after marriage, acknowledges the child, 
he is considered legitimate to all intents and purposes, 

Illegitimate children are considered as heirs of their mother, 
and inherit her estate in like manner as if born in lawful wed- 
lock; but they are not allowed to claim, as representing her, any 
part of the estate of any of her kindred, either lineal or collateral. 

The degrees of kindred are computed according to the rules of 
the civil law, and the kindred of the half blood inherit equally 
with those of the whole blood in the same degree. Rev. Stat. 723. 

Advancements of real or personal estate, made by the intestate 
in his life-time to any child or other lineal descendant, are con- 
sidered a part of the intestate’s estate su far as it regards the 
division and distribution thereof among his issue, and is to be 
taken by such child or other heir toward his share of the estate 





A Supplement to Answers for Iowa. 451 





If the amount of such advancement exceeds the share of the heir 
so advanced, he is excluded from any further portion of the estate, 
but is not required to refund any portion of such advancement. 

If the amount is less than his share, he receives whatever will 
make his share equal with that of the other heirs. If the ad- 
vancement is made in real estate, it is considered a part of the 
real estate to be divided; if personal estate, it is considered as 
personal estate; and if, in either case, it exceeds the share of 
real and personal estate respectively that would have come to the 
heir so advanced, he is not required to refund any part of either, 
but receives so much less out of the other part of the estate as 
will make his whole share equal to those of the other heirs who 
are in the same degree. If any child or other lineal descendant 
so advanced, dies before the intestate, leaving issue, the amount 
so advanced is taken into the account in ascertaining the share 
of the heirs of the deceased child or descendant. All gifts and 
grants are deemed to have been made in advancement, if they 
are so expressed in the gift or grant; or if charged in writing by 
the intestate as an advancement, or acknowledged, in writing, as 
such, by the person receiving them. And if the value of the ad- 
vancement is expressed in the conveyance, or in the charge made 
by the intestate, or the acknowledgment of the party to whom it 
is made, it is considered as of that value in the distribution of the 
estate; and if the value is not so expressed, it is to be estimated 
according to its value when bestowed. 

The title of the husband as tenant by the curtesy, of that of a 
widow as tenant in dower, is not affected by this act. 

Posthumous children are considered as living at the death of 
their parent. Rev. Stat. 723—725. 

3. As to Dower. 

The dower of widows shall be and remain as fixed by the com- 
mon-law. Laws of 1845, chap. 21, page 40. 

But if, in the assignment of dower, the commissioners appointed 
to make the assignment, report that the property is not suscepti- 
ble of assignment by metes and bounds, the court may order and 
decree that the widow shall thereafter enjoy one-third of the rents 
and profits of thé property, and the court possesses chancery 
power to put her into the full enjoyment of her dower. Laws of 
1845, chap. 2, page 2. 

On the first of July next, the new code, enacted by the general 
assembly last winter, goes into effect. This code, I understand, 
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makes some material changes in the law regulating the distribu~ 
tion and the descent of property, and the right of dower—a sum- 


mary of which I reserve for a subsequent number of the Journal. 
Iowa Crry, April, 1851. 


DEEDS TO REAL ESTATE IN IOWA EXECUTED IN OTHER STATES. 


In “ Answers for lowa,” 1 West. Law Jour. (N. 8.) 167, occurs: 
an error of some practical importance to non-resident landhold- 
ers. It is there stated that “non-residents may convey lands 
owned by them in this state (Iowa), by a deed executed in con- 
formity with the Jaws of the territory, state, or county, in which 
such deeds shall be acknowledged or proved.” This was the law 
under the Revised Statutes of 1848, but in 1844, an act was 
passed requiring déeds made by non-residents to be acknowledged 
before some court of the United States, or before some court of 
the state or territory having a seal, or the clerk of such court, or 
before a notary public. “Laws of 1844,53. This is the law now 
in force. Justices of the peace are not recognized in this state as 


courts having a seal, and consequently, acknowledgments taken. 
before them are worthless here. W. P.C. 
Towa Crry, April, 1851. 





SUNDAYS AND HOLIDAYS IN COURT. 


We are indebted to the kindness of Dr. Lieber, Professor of 
History and Political Economy of Columbia College, S. C., for a 
report of a late case in the Court of Errors of South Carolina, in 
advance of the regular reports, upon the law of Sundays and 
Holidays in Court, in which that curious subject is discussed with 
a depth of learning quite unusual in modern reports. 

The immediate question before the court was, whether the jury 
having been summoned to act as jurors for the first week of the 
term, beginning on Monday, and retiring to consider of their ver- 
dict before midnight on Saturday in the first week, and having 
returned into court after midnight and before daylight of Sunday, 
their verdict might be received and published. 

Mr. Justice WarpLaw, who delivered the opinion of the court 
in the Court of Errors, after reviewing the statutes and decisions 





Sundays and Holidays in Court. 453 


in England, from the time of the Saxons to that of Lord Mans- 
field, concluded that, by the common-law, all judicial proceedings 
on Sunday were void. Among the multitude of authorities cited, 
were Swann v. Broome, 3 Burr. 1595, 1 Wm. Blacks. 499, 526; 
Statutes 27 Hen. 6, c. 5; Cro. Eliz. 485; Saxon Laws, 100, pro- 
hibiting hunting and secular labor on the Lord’s day, and like- 
wise markets and assemblages of the people without necessity; 1 
Taunt. 1381; Mackally’s case, 9 Co. 66; 12 Wend. 57; 2 Coke’s 
Inst. 264, where he says that the ancient law extended the prohi- 
bition not only to legal proceedings, but to contracts, etc., citing 
a passage from the league between Edward, the elder, and Gu- 
thrum, the Dane; Saxon Laws, 45; 3 Chitty’s Gen. Prac. 1604; 
Impey’s Prac. 96; 1 Wood. Lect. 63; Fish v. Brokel, Plow. 265; 
Page v. Fauct, Cro. Eliz. 29; 8. C. Leonard, 328; Hyde v. Corn- 
wallis, 1 Strange, 387; Dakin’s Case, 3 Saund. 290; 8S. C. 1 
Vent. 107; Hawkins P. C. b. 2,c. 10, § 9; 6 Litt. 135 a; Reeves’s 
Hist. E. L. c. 1; Dugdale’s Orig. Jurid, c. 11, 14; 9 Barn. & 
Cress. 243; 2 H. Blacks. 616; C. P. 1776; 5 Term R. 170; 1 
Chitty’s R. 400; 13 East, 155. 


As to the portion of time the common-law protected as Sunday, 


the learned Judge remarked that “very clearly, by the common- 
law, as by the Roman civil law, a day ordinarily begins and ends 
at midnight; and if a statute mentions Sunday or other day with- 
out explanation, an ordinary day is meant. Therefore we find 
that service of process, between midnight of Saturday and sun- 
rise Sunday morning, was, under the Stat. 29 ch. 2, held to be 
bad. Leveridge-v. Plaiston, 2 H. Bla. 29. But in any law, as in 
any other use of language, the meaning of a word used may be 
made different from its ordinary meaning, by accoinpanying ex- 
planation. Thus, in the case of Fox v. Abel, 2 Conn. R. 541, the 
term Lord’s day, used in a statute of Connecticut, which was 
copied from one of Massachusetts, was, in the opinion of a ma- 
jority of the judges who heard the case, so explained by other 
words in the statute, as to mean only the solar day, from sunrise 
to sunset. In the law of Edward the Confessor, so prominent in 
the history of the common-law, concerning Sunday, all doubt is 
removed by the express words: “omnibus sabbatis ab hora nona,” 


that is (according to the division which both Jews and Romans, 


following the Babylonians, made of day and night, each into 
twelve equal parts, called hours), from three o'clock, Saturday after- 
noon; “et tota dit sequenti usque ad diem Lune,” that is, until 
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midnight of Sunday, or as some have supposed, until daylight of 
Monday. 

Saxon Laws, preceding the Confessor. In the laws of Edgar, 
tenth century, fo. 78, is an injunction that the Lord’s day should 
be kept from the third hour, afternoon of Saturday, till daylight 
of Monday; and that other days, festival, and fast, should be ob- 
served, which might be proclaimed by the priest. The same is 
repeated in the laws of Canute, fo. 99. 

In the customs of Normandy (received by Duke William from 
King Edward the confessor, as in the beginning of their old Cus- 
tomary may be seen), amongst the times defended by the Church, 
against the intrusion of the law, are the days of every week, from 
the ninth hour of Thursday, until sunrise of Monday. Friday and 
Saturday were made fast days by the Latin church.—Dugdale’s 
Orig. Jurid. 90, ch. 32. 

By the canon law, against which a partial dispensation was 
obtained, by the Stat. West. 1, it was enjoined “ut dies dominica 
a vespera usque in vesperum servetur.”* 

We find, however, from Keilway’s Rep. fol. 75, that in the 21st 
year of Henry 7 (two centuries after the Stat. of West. 1), in the 
case of a condition to be performed citra fesium Sancti Johannis, it 
was a question when the feast began, whether at noon of the 
vigil, or at midnight, or at sunrise. Frowike, C. J. of C. P. said, 


* Council of Frankfort, A. D. 794. Labbe et Coss. Tom. vii. p. 1061. 
Dicretum Gratiani, pars 3, Distinctio 3, c. 1, p. 2140—the rule made applicable to all 
festivals, many of which are enumerated. 
Gibert Corp. Jur. Canon, Tom. ii, de Ecclesiastical; de Festis, Spec. Regala, ix. xvi. 


Contra.—Peter Dew, writing at a later period (Theol. Tom. ii. De Legibus, No. 80), 
says, ‘‘Notandum tempus diei sanctificandi apud Christianos esse a media nocte usque ad 
mediam noctem sequentem, aliter quam apud Judaeos, qui a vespera usque ad vesperam diem 
Fistum servabant.”’ 

For the two last references, I am indebted to a learned divine—the library and assistance 
of another have also aided me greatly in pursuing researches upon subjects with which my 
reading has not made me familiar. 


Gradually the observation of festivals in most Catholic countries of Europe, has been ac- 
commodated to the division of time made by the civil law, although it is said that even yet, 
in many parts of Italy, the ordinary day begins at sunset. ; The keeping of the vigil of every 
festival was an early usage among Christians, to which reference is made in the law of Ed. 
ward the Confessor, and in the Stat. of Ed. 6. ‘:The Saturday before Easter, known by 
the name of the Great Sabbath, was kept as a universal fast over the whole church (even by 
the Greeks, who kept other Saturdays as festivals); and they continued it not only till even- 
ing, but till cock-crowing in the morning (that is, the beginning of the fourth watch, three 
o’clock, A. M.,) which was the supposed time of our Savior’s resurrection .””—Bingham’s 
Works, vol. 7, book 21, ch. 1, sec. 32. 
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“The feast in our law, commences in the morning, and ends at 
night; and the natural day begins ad ortum solis, and ends ad 
occasum solis, and so is taken and adjudged in our law; but the 
feast by the law of the Church, commences at noon in the vigil, 
and continues till the next day at midnight. The law which thus 
confined a festival to the day marked by the presence of the sun, 
embraced Sundays, for universally before the time of Elizabeth, 
Sundays were included im festis deibus ; and the change, if change 
there has been, shows the plastic nature of the common-law. * 
The common-law measure of a festival applied to the subject 
in hand, would authorize a court restrained by common-law from 
sitting on Sunday, to do what any Parliament, Legislature, Con- 
vention, Board of Directors, and other body keeping a journal, is 
accustomed to do—enter on the journal of a day’s proceedings 
every transaction begun or continued on that day, and prosecuted 


* In the case of For v. Adel, 2 Conn. R. 541, some of the judges insisted (as has often 
been done), that from Matt. xxviii. 1, it appeared that the Jewish Sabbath ended at dawn or 
sunrise Sunday morning. Without entering into this theological question, it is sufficient to 
refer to Jenning’s Jewish Antiquities, book 3, ch. 1; Goodwin’s,Moses and Aaron, b. 3, e. 
1; and Robinson’s Calmet, ‘‘ Day,’”’ for the learning on the subject. The passage from 
Matthew, and parallel passages from the other Evangelists [Mark xiv, 1, 2; Luke xxiv. 1; 
and John xx. 1], are considered, and the conclusion drawn, that “in the end of the Sab- 
bath,”’ means shortly after the Sabbath was ended. 

The command in Levit. 23, 37—-*« From evening to evening shall ye celebrate your Sab- 
bath,”’ may have related only to the day of atonement, appointed for the tenth day of the 
seventh month, annually, but it seems to be in analogy to the observance of the ordinary 
Sabbath. 

Lord Coke says, Co. Litt. 135, a, [upon what authority does not appear], that the Jews, 
like the Chaldeans and Babylonians, began the day at sunrise; but it will be seea by the 
references I have made, that the ecclesiastical day of the Jews, before the time of Moses, be- 
gan at sunset, and that afterward their civil day did too; in which, as in all their customs, 
they were distinguished from the nations around them, and made a peculiar people. 

In confirmation of this, we have the unvarying usage of all Jews in modern times, and 
laws as early as Augustus, exempting Jews from summons into court, at all times between 
three o’clock of the sixth day, and the end of their sabbath.—Lervis’s Orig. Heb. vol. 2, 
p. 577. 

For this referenee, and those I will make to Calvin and Luther (none of which I have 
been able myself to verify), as well as for many useful suggestions and much valuable infor- 
mations, I owe acknowledgments to the kindness of Dr. Lieber, Professor of History and 
Political Economy in our College, who is as ready to dispense the full stores of his learning, 
as he is diligent in increasing them. 

It is the undisputed practice of our courts to sit Saturday evening before midnight. There 
is no sufficient authority for saying that the Jews began either their ordinary day or their 
Sabbath at midnight. If Sunday must be taken to begin when the Jewish sabbath ended, 
then to fix the dividing point of time at three o’clock, or sunset, Saturday, would prove too 
much for those who say that a court can not, by common-law, sit for twenty-four hours after 
that point; to fix the point at dawn or sunrise next morning, would prove too little. 
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to a termination before’ sunrise of the next day. Courts, too, 
ordinarily adopt this’ practice without hesitation. As to a trial 
terminated in the course of Monday night, or other week-day 
night, no inquiry is made about midnight, but entire satisfaction 
is given by the remark that'.the whole term is but one day. And 
when midnight of Saturday is to be made so essentially import- 
ant, it is worthy of inquiry how it shall be ascertained. It is 
only the middle point between one mid-day and another. It is 
marked by no visible phenomenon, and without the aid of some 
chronometer, or of previous calculations made in reference to the 
sun, it could not, by any skill of the astronomer, be ascertained 
with positive exactness. Shall a town clock be taken as the 
standard, whether it be right or wrong, or shall proofs be listened 
to that it is irregular, or has been tampered with by a party in 
interest? When the very moment is to be made the separating 
line between the highest efficacy and the utter invalidity of the 
same act, according as it should be done on one or the other side 
of the line, it might be a question whether mean or apparent time 
should be looked to; or if the former, whether the first or the last 
stroke of the clock announcing twelve should be decisive. A case 
might even occur, where the jury being ready to render a verdict, 
the clerk should be arrested in calling over their names, or in the 
very act of publishing the verdict, by the solemn sound which 
would compel adjournment of the court, and all the evils and in- 
conveniences which must result from the publication being left 
incomplete—and this to save from profanation a day, of which 
less would be occupied by goiag on, than by the unusual orders 
which stopping would render necessary. Such a scrupulous. re- 
gard for the very moment, seems akin to the pharisaical supersti- 
tion, against which early canons * and the leaders + of the 
Reformation directed their anathemas; and it is inconsistent with 
the manly common-sense which has ever been the genius of the 
common-law. If, in disregard of clocks and watches, the judge 
shall be held competent to pronounce, infallibly, when midnight 
has come—j] upon the supposition of an essential difference be- 
tween two times separated by an undistinguishable moment—he 


* Cone. Laodicea, c. 29; Labbeet Coss. Tom. 1, p. 1501, 

+Caivin’s Inst. ‘‘Fourth Commandment.’”’ Luther’s works, Waleh’s edit.) viii. vol. 
2471 ; x. 1629, 266, 190, 53; iii. 1794, and some very. strong remarks on the subject in his.. 
Table Talk. 

j The State y. Nadurs, 6 Alab. R. 200. 
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is bound, in the faithful discharge of his duties, to pronounce 
truly, according to the best evidence afforded to him, and the 
same state of things we have before imagined may result; or if 
an exception to depart from the truth be given to him, the course 
of nature could not be controlled by his opinion, and wrong might 
be done to conscience and to law.” 

His Honor then proceeds to the inquiry whether the receiving 
of a verdict is a judicial act. “In support of the verdict now un- 
der consideration, it has been further urged,” said he, “that the 
common-law does not forbid the mere sitting of a court on Sunday, 
but forbids the rendering of judgment or awarding of judicial pro- 
cess, or doing of other judicial act, and that the receiving of a ver- 
dict is only ministerial, and not within the prohibition. 15 John. 
119. This view is sustained by the case of Hoghtaling v. Osborne, U. 
S. Crim. Law, 471 (in conformity with which a statute of New 
York has since been enacted), the case of Baxter v. The People, 3 
Gilman’s Ill. R. 385—Earl’s case, and other American cases. 3 
Wate’s Pa, 56. All of these depend finally upon the case of 
Bedoe v. Alpe, 1 South, N. J. 156. Sir W. Jones’s Rep. 156, some. 
Jac. 1. 5 Paige, N. Y. 542.” > * . ° 

i ° . “When we look to the words of the [mpe- 
rial Constitutions, of the Canons, and of the law of Edward 
the Confessor, concerning the probibition of legal proceedings 
on certain days, we see that in all of these (said to be written 
evidences of the common-law on the subject), all holding of secu- 
lar pleas, all forensic disputation, all agitation of law-suits, all 
inquiry by oath, are absolutely forbidden; and when we look to 
the adjudged cases concerning the courts of law at Westminster, 
we see that the making of a proclamation, Plow. 265, and the 
filing of a plea in a public office, 9 B. & C. 243 (which by fiction 
merely is supposed to be in open court), upon a prohibited day, 
annuls the whole subsequent proceedings. I think we can not 
but conclude, that in a court to which the prohibition extends, 
any step taken, or any act done, in a cause pending in that court, 
which by law must be done in open court, is prohibited. There 


are, to be sure, many acts of a ministerial character that may be’ 


done in court. Not to speak of an original writ or patent, signed 

by the chancellor on Sunday, Mackalley’s case, 9 Co., nor of the 

treasurer and barons holding the exchequer for revenue purposes, 

2 Mad. Exchequer, 5—for these are not acts done in court—we 

have seen that even those who say a county court could not try 
Vox. III. n. s. No. 10. 55 
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causes at Christmas, admit that it might be held for election of 
knights of the shire; Com. Dig. Temp. E. 6; that justifying bail 
or other act not prohibited by statute, that may be done at a 
judge’s chamber, is good on a dies non ; 5 Term. 170; and I doubt 
not that a court held to a term which excluded Sunday, might, on 
that day, without fear of its acts being held void, do acts which 
formed no step in the progress of a law-suit, but yet were, by 
law, required to be done in open court.” * ° as ? 
“In support of the verdict, it is further urged, that the receiving 
and publishing of it, under the circumstances that existed, fell 
within those exceptions in behalf of works of necessity and of 
merey which attach to all sabbatical regulations. In the Consti- 
tutions of Constantine are express exceptions in behalf of certain 
legal proceedings, which were considered to be entitled to pecu- 
liar favor, from their benevolent nature; and similar exceptions 
existed in the more ancient Roman laws, de Feriis. See Appendix 
C. The Theodosian Justinian codes repeated and enlarged these 
exceptions. The canon law prohihited secular labor or pleas on 
the Lord’s day and other great festivals, unless “ necessilas urgeat 
vel pietas suadeat.” And a maxim of the common-law stands as 
preamble and reason for the Stat. West. 1—“ sumna charitas est 
facere justitiam singulis in omni tempore, quando opus fuerit.” Ap- 
pendix, note M. 
In conformity with the principle of all these, we find various 
decisions made in England, in reference to statute regulations, 
which are, in their nature, more inflexible than the common-law. 
2 Bulst. 72, Temp. Jac. 1. A Statute of Richard II, provided 
against arrests in time of divine service; Croke, Ch. J., held, that 
matters of necessity may be done on Sunday, and an arrest for 
debt, where the debt would otherwise have been lost, was good: 
Waite v. Hundred of Stoke, Cro. Jac. 496. Robbery upon one 
who was traveling during divine service—the Hundred held lia- 
ble for not prodacing the robber—“ for pursuing felons on Sun- 
day is no-offense, but a good work of charity and justice.” 
The Stat. of 29 Ch. 2; 5 Mod. 540; 11 Wms. 3, does not, by its 
general words, take away the serving of a citation from the spir- 
itual court by publication at the church door on Sunday— 
“because it can not be done as well on any other day of the 
week.” 
Sandeman v. Breach, 7 B. & C. 96. The owner of a stage- 
coach, on the ground of public utility or necessity, is not included 
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in the prohibition of the Stat. 29 Ch. 2, which forbade all trades- 
men, laborers, and other persons, from pursuing their worldly 
calling on the Lord’s day 

In the case before us, it now seems charity to save the parties 
from the trouble and expense of another trial; but the question 
is, what should have been done on the circuit? It was then 
charity to the jurors to receive and publish their verdict when 
they were ready to present it. Their duty was done, why should 
they have been punished? If the observance of the Lord’s day 
by them was looked to, it was surely better to permit them to be 
at home, to take their natural rest, and to join in public worship 
if they would, than to lock them up during the Sunday, uncom- 
fortable, dissatisfied, and ill suited to each other, as they proba- 
bly would have been. If only this alternative was presented, 
there is hardly room for doubt. Under another head, | will dis- 
cuss the expedient of allowing the jury to separate at midnight, 
before they have agreed upon the verdict, and requiring them to 
return on Monday and resume the consideration of the case.— 
Here I conclude, that a construction of the law which would com- 
pel a judge to adjourn the court at midnight, and confine the 
jury until Monday, when, before the crowd, or even he himself, 
had left the court-room, the case might be terminated and relief 
given to all concerned in it, by his doing an act short and formal, 
consistent with the thoughts then most likely to fill his mind; or 
which at any time during the Sunday would prohibit him from 
suspending his own devotions for a few minutes to save at least 
twelve, and probably more, of his fellow-men, from suffering and 
temptation, would increase the profanation it might be designed 
to prevent, injure the cause of religion, and bring reproach upon 
the institutions of the country.” . . ° oun @ Ree 
the exceptions, they are inherent in the very nature of sabbatical 
institutions, and Christians have rested their acknowledgment of 
them upon the example and precepts which the great Head of 
the Christian Church gave in relation to the Jewish Sabbaih. 
Mark ii,23; Luke vi, 9; xiii, 15; xiv, 5. That institution formed 
part of a system, under which the civil and ecclesiastical forum 
were identical, and before that forum, in the positiveness of the 
law which established it, the severity of the penalty provided for 
its violation, Numb. xv, 82, and the rigor of formality expected in 
its observance, differed much from the weekly commemoration of 
the Resurrection, which has been substituted in its stead, when 
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this latter claims the notice of civil courts, before which ohurch 
and state must be held wholly distinct. The exceptions which 
the former admitted, the latter surely did not exclude.” 

In an appendix to the case on which we are commenting— 
Hillier v. English—Judge Wardlaw gives extracts from Swann v. 
Broome, 8 Burr. 1597, already cited, of which we publish so much 
as will render the learned notes of Judge W. intelligible to the 
reader. The reports of Burrows are so well known to the pro- 
fession that any thing further would be unnecessary. They are 
cited for the purpose of showing “there is much uncertainty as to 
what was the ancient common-law on the subject of days unju- 
dicial; and much reason to believe that it fluctuated according to 
the greater or less influence which, at different periods, was exer- 
cised by the clergy.” 

“ Anciently, the courts of justice did sit on Sundays.” 3 Burr. 
1597. 


‘« After the general couversicn of the Anglo-Saxons to Christianity,’’ adds Judge Wardlaw 
in his notes, ‘there must have been among them an observance of the great festivals of the 
Church. The terms are supposed to have had origin in or before the time of Alfred, and to 
have been arranged so as to avoid the principal seasons of religious solemnity, and those when 
the husbandman was most busy. If afterward the courts sat on Sunday, less attention was 
paid to that weekly festival—first of all and most universally observed among Christians—- 
than to Christmas, Easter and Peatecost, which were especially excluded from the terms 
‘his could have been only at a very early period. In the league between Edward, the elder, 
(son of Alfred) and Guthrum, the Dane, it was ordained, ‘“ Festis diebus omnibus et legiti- 
inis jejuniis, ordaliam (the ordeal by fire or water) nullus ingreditor neve ad jusjurandum 
addicitor.’’ Saxon Laws, fol. 55.) Here Sunday is included in all festival days, and there 
isa prohibition, either of all legal proceedings, or of certain modes of trial jn criminal cases. 

The laws of Ina, early in the eighth century, also contained provisions of severe punish - 
inent for secular labor on the Lord’s day. Saxon laws, fol. 2. 


Before the conversion of Constantine, the Church was a distinct society from the state. 
ior the government of themselves, and to escape the scandal of carrying controversies among 
themselves intg a heathen court, the primitive Christians gave power of judicature to the 
bishops, whose gravity and wisdom had obtained authority in the Church. 2 Bac. Abt. 717. 
‘This submission to the bishops, at first voluntary, and after the conversion sanctioned and 
enforced by the Emperors, was the beginning whence proceeded the association of the bishops 
with the Earl in the county courts, and the whole jurisdiction of the ecclesiastical courts in 
Nngland. 

To the time preceding the conversion of Constantine must be referred the usages and 
reasons spoken of in the text. Constantine (as may be seen in the next note) made imperial 
constitutions which exempted Sundays and the fifteen days of Paschal solemnity (other festi- 
vals were afterward added) from forensic litigation; and never afterward, except a short 
period in the time of Julian, the Apostate, were there heathen courts to which Christians 
could be called under the empire. 

If reference is made to the island of Great Britain, after there were Christian courts there, 


they were the courts of the state—no heathen courts existed covemporaneously, and the usage 
of all Christians enjoined a special observance of the Lerd’s day, 
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The history of the imperial canons from A. D. 517, exempting 


Sundays from the judicial days, is thus stated: 

‘From an imperial constitution of Constantine: ‘“ Sicut indiguissimum videbatur diem 
solis, venerationis sue celebrem, alteriantibus jurgiis et noxiis partiam contentionibus occu- 
pari, ita gratum ac jucumdum est eo die que sunt maxime votiva (good offices) compleri ; 
atque ideo emancipandi et manumittendi die festo cuncti licentiam habeant, et super his 
rebus actus non prohibeantur.’’ Cod. Theod. Lib. ii. Tit. viii, de Ferris, leg. 1. 

‘“Scaliger, de emendat tempor, p. 776, mentions a law of Constantine wherein the Pas- 
chal weeks, one before and the other after Easter Sunday, are ordered to be days of vacation 
from all proceedings at law.’’ Bingham’s Orig. Eccles. 7 vol. of his works. p. 87, 227. 

Law of Valentinian, sen: ‘ Die solis qui dudum faustus habetur, neminem christianum 
ab exactoribus volumus conveniri, contra eos, qui id facere aust sint, noc nostri statuti inter- 
dicto periculum sancientes.’”’ Cod. Theod. Lib, viii, Tit. viii, De executoribus leg. 1. 
Bepetitur Lib. xi, Tit. vii. De exactionibus, leg. x. 

Law of Valentinian, jun: ‘Solis die, quem dominicum rite dixere majores, omnium 
omnino litium, negotiorum, conventionum quiescat intentio. Debitum publicum privatum 
ve nullus efflagitet ; ne apud ipsos quidem arbitros vel in judiciis flagitatos, vel sponte de- 
lectos, ulla sit agnitio jurgiorum. Et non modo notabilis, vernm etiam saerilegus judicetur, 
qui a sanctee religionis institutio ritu ve deflexerit.”” Cod. Theod. Lib. xi, Pit. viii. de exae- 
tionibus, Leg. xiii. Repetitur Lib. viii, Tit. viii. de exsecutordbus Leg. iii. 

Law of Valentinian, jun., and Theodosius the Great: ‘Omnes dies jubemus esse juri- 
dicos. Illos lantum manere feriarum dies fas erit—(two months of harvest and vintage— 
the kalends of January—the natales of Rome and Constantinople—the birthdays of the Em- 
perors—the anniversaries of their inauguration)—sanctos quoque Paschex dies, qui septeno 
vel preceduat numero, vel sequuntur in eadem observatione numeramus. Nec non et dies 
solis, qui repetito in se calculo revolvuntur.’”? Cod. Theod. Lib. ii, Tit. viii, de Feriis, 
leg. il. ' 

The laws of Theodosius the Great forbade criminal actions and corporeal punishments in 
Lent. ‘‘ Quadraginta diebus, qui auspicio ceremoniarum Paschale tempus anticipant, omnis 
cognitio inhibeatur criminalium questionum.’’ Cod. Theod. Lib. ix, Tit. xxxv, de Ques- 
tionibus leg. iv. ‘‘Sacratis quadragesime diebus nulla supplicia sint corporis, quibus abso- 
latio exspeetatur animarum.”’ Ibid, leg. v. 

Honorius made a law adding to the exceptions from the observance of the ferie forenses, 
the cases against masters of vessels who dealt fraudulently in the transportation of the pub- 
lic corm. Lib. xii, Tit. v, lex. xxxviii; and Honorius and Theodosius, jun., added another 
exception in cases against the Isaurian pirates. Lib. ix, Tit. xxxv, leg. vii. Another law of 
Honorias (lib. ix, Tit. iii, leg. i,) required the judges to visit the prisons on Sunday, to look 
to the comfort of the prisoners. 

The imperial laws above mentioned (except that for which reference is made to Scaliger) 
are found in the Theodosian code, which was first promulgated in the Eastern Empire, A. D. 
438, and soon afterward confirmed in the Western Empire, and of which the last of the 
Novelle that were interchanged between the two empires, was in the year 448 before the 
canon of 517. 

The Justinian eode (A. D. 529, 534) contains some of the same laws, and some additional 
ones on the same subject. Lib. iii, c. xii, De Feriis, particularly (leg. viii), a law of Theo- 
dosius, jun., enjoining the stay of all actions public and private, during the Paschal days, 
except ‘‘ emancipandi et manumittendi licentiam ;”’ leg. vii, a law of Justinian adding to the 
feria forenses before established by Valentinian, jun., and Theodosius the Great, Christmas, 
Epiphany, Pentecost, and the days of the Passion, of the Apostles ; leg. iii, which required 
judges, people in the city, and all artisans, to rest, ‘‘ venerabili die solis,” but permitted hus- 
bandmen in the country freely to pursue their agricultural business (which a law of Con- 
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stantine had also permitted in certain seasons); and leg. xii, in these strong terms: ‘ Do- 
minicum jtaque diem ita semper honorabilem decernimuset, venerandum, ut a cunctis 
exsequestionibus excusetur: nulla fide jussionis flagitetur exactio: taceat apparitio: advo- 
catio delitescat : sit ille dies a cognitionibus alienus : preeconis horrida vox silescat : respirint 
a controversiis litigantes, et habeent feederis intervallum, ad sese simul veniant adversarii non 
timentis, subeat animos vicaria penitudo,”’ ete. 
See also the Pandects, Lib. ii, Tit. xii, De Feriis, Leg. ii, iii, ix, for exceptions in the 
heathen laws concerning the ferie forenses observed before the time of Constantine, similar 
to those which were introdueed into the constitutions of the Christian emperors. 
That which, in the text, is given as a canon of 517, that laid the foundation for exempting 
Sundays from lawsuits, is really no more than the fourth title of the Capitulars of the 
council of Tarracon, held A. D. 516. This council-was only a provincial council held in 
Spain, under Theodoric of the Ostrogoths, then king of Spain and Italy. The prohibition 
was directed against the clergy only, in reference to the usage already established of their 
expounding laws and administering justice, except in criminal matters ; for, in that age, the 
decrees of councils derived their chief efficacy from the assent or confirmation of the civil 
powers; the disobedience even of the clergy was, without the aid of the civil magistrate, sub- 
ject only to spiritual punishments, and all laws, as well in matters spiritual as in those tem- 
poral, which restrained the laity, had the sanction of the civil authority. The purpose of 
this capitular wa$ not to restrain the public tribunals (for over them the council had no 
jurisdiction, and for them laws already existed under the Empire, and, probably, under the 
Ostrogoths), but to prevent the indecency of the clergy’s sanctioning abuses, which the 
license of the times indulged. The capitulum quartum, of which the title has been given, 
is as follows: ‘Ut nullus episcoporum, aut presbyterorum, vel cleficorum die dominico 
propositum cujuscumque cause negotium audeat judicare: nisi ut hoc tantum, ut Deo 
statuta soiemnia peragant. Ceetoris vero diebus convenientibus personis, illa que justa sunt 
habeant licentiam judicaddi, exceptis criminalibus negotiis.’”” Labbe et Coss. Concil. Tom. 
iv. p. 1562, 1564. 
The Council of Mascon was held under Clothaire, in France, A. D, 585. 
Canon 1. Directed the keeping of the Lord’s day: forhade the strife of lawsuits, or the 
pleading of causes, or the making of a necessity for yoking oxen on that day : expected all 
to be intent in singing hymns and praises to God, ‘If any one contemn this admonition, 
he shall be punished according to the quality of his offense. If he be a lawyer, he shall 
lose his privilege of pleading; if he bea rustic or a slave. he shall be severely beaten with 
rods; if aclergyman or monk, he shall be six months suspended from the communion of his 
brethren.”’ 
Canon II. Required that, in the six most holy days which followed Easter Sunday, no 
one should presume to do any servile labor, but, with one consent, all shall attend the ser- 
vice of the Paschal festival, ‘‘vespere, et mane, et meridie.’’ Labbe & Coss. Concil. Tom. 
v. 980-1. 
The Council of Exresrust, Germany, was held A. D. 932, preseat—king Henry. 
Capit. II. Forbade the holding of secular pleas on the Lord’s days, the principal festivals, 
or even the lawful fast days: and declared that, for the advancement of religion, the most 
glorious king Henry had granted that no judicial power should have license to banish or 
condemn Christians for seven days before Christmas, and from Quinquagesima to eight days 
after Easter, and for seven before the nativity of St. John the Baptist; that there may be 
greater freedom in going to church and passing the time in prayer. Labb. & Coss. Tom, 
ix, p. 591. 
The foregoing extracts from the proceedings of councils, are set down in the Decretum 
Gratiani, pars ii, Causa xv, Quest. iv. p. 1172, except that‘ in the last extract, instead of the 
words italicised, it is said ‘‘the holy Synod hath decreed ;”’ to the days enumerated are 
added, ‘‘ from Christmas to the octave of Epiphany ;”’ and the whole of the days enumerated 
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are introduced as ‘‘supradictis diebus, id. est’’—showing that they include all of the princi- 
pal festivals and fast days. 

Besides the canons mentioned in the text and in this note, many other canons, 7 Bingham’s 
Works, p. 26, mostly of French and Spanish Councils, may be found forbidding the viola- 
tion of the Lord’s day, especially by the working at husbandry, which Constantine and the 
Justinian Code had permitted, but the Church never well approved. A new canon on the 
subject was not evidence that no law before existed, but only that former laws had been 
ineffectual.” 


Of the canons received and adopted by the Saxon kings, Judge 


Wardlaw adduces the following authorities : 

1 Hale’s History of the Common-Law, p. 36. ‘There are divers canons made in an- 
cient times and decretals of the popes, that never were admitted here in England.” 

Note C, by Sergeant Runnington. ‘The canon law which obtained throughout the West, 
until the twelfth century, was the collection of canons made by Dionysius Exiquus in 520, 
the Capitularies of Charlemagne, and the decrees of the popes from Siricius to Anastasius. 
No regard was had to any thing not comprised in these. Between the eighth and eleventh 
centuries, the canon law was mixed and confounded with the Papal deerees from St. Cle- 
ment to Siricius, which, till then, had been unknown. This gave occasion to a new reform 
or body of the canon law, which is the collection still extant under the title of Concordia 
discordantium canonune, first made by Ivo pe Cuarrres in 1114, and perfected in 1151 
(time of King Stephen, and fourteen years after the finding of a complete copy of the Pan- 
dects in Amalfi) by Gratian, a Benedictine monk, from texts of Scripture, councils and sen- 
timents of the Fathers, in the several points of Ecclesiastical polity, and containing those 
constitutions which have been denominated, by way of evidence, the Drones, and forming 
the first part ot the canon law. It is now generally known by the name of the Decretum of 
Gratian, which was formed in imitation of the Pandects of Justinian, and is a confused 
immethodical compilation, full of errors and forgeries. * * * * The authority of the 
canon law in England (much abridged and restrained) depends upon Stat. 25 Hen, 8, 
ce. 19.” 

Reeves’s History of the English Law, chap. 1, shows that the separation of ecclesiastical 
from civil causes, was made by an ordinance of William the Conqueror; that the canon law 
first known in England, was formed by permission and under the authority of the govern. 
ment; that in a national synod, held A. D. 670, the coder canonum vetus ecclesia Ro» 
mane, was received by the clergy, and in the time of William the Conqueror, with the 
assent of his great council, the Episcopal laws were reviewed and reformed : that in 1152, 
the teaching of the civil and canon law was forbidden by Stephen, apprehensive of the con- 
sequences to which the novel and bold opinions in the collection of Gratian might lead, but 
that the study was promoted by the clergy, and furnished authority for every species of usur- 
pation. See Hallam’s Middle Ages, chap. 7. 


Of those adopted by Edward the Confessor: 

Reeves’s History E. L. Introd. ch. ‘*Bdward the Confessor is said to have made a com- 
plete code of English law, for which the character of an ewinen: legislator has been con- 
ferred on him by posterity. By the loss of the volume which contained his collection, we 
are left much in ignorance as to the unwritten customs of the times. It is not so with the 
written laws, for we have many of these still remaining.” 

«The first of the Saxon laws now in being, are those of king Ethelbert. These are the 
most ancient laws in our nation, and are said to be the most ancient in modern Europe. 
This king reigned from 561 to 636. The next are the laws of Hlothaire and Kadric, and of 
Wiletred, all kings of Kent. Next are those of Ina, king of the West Saxons. After the 
Heptarehy, we have the laws of Alfred, Edward the elder, Athelstan, Edmund, Edgar, 
Ehelred, Canute. Beside these, are canons and institutions, councils and other acts of a 
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public nature. These are in the Saxon language, and were, some of them, collected in one 
volume, in folio, by Mr. Lambard, in the timie of Queen Elizabeth, to which additions have 
since been made by Dr. Wilkins, in 1721., They compose, altogether, a body of Anglo 
Saxon laws for civil and ecclesiastical government.’’ See 2 Inst. proeme. 

‘“« We have refrained from mentioning some jaws which have gone under the name of Ed- 
ward the Confessor, as they have been rejected for spurious, upon the fullest consideration of 
antiquarians. They are in Latin, and bear internal marks of a later period. They are sup- 
posed to have been written or collected about the end of the reign of William Rufus; and 
are to be found in the collections mentioned above.” 


Sir Matthew Hale, in his History of the Common-Law, ch. 1, refers to Lambard’s collec 
tion, and speaks of the laws of Edward the Confessor, as a compilation, whereof the English 
were always very zealous. Jn note B. Sergeant Runningtow says, ‘In truth, what were in 
reality the laws of Edward the Confessor, is much disputed by antiquarians, and our ignor- 
ance of them seems one of the g'etaest defects in English History. The collection of laws 
in Wilkins, which pass under the name of Edward, are plainly a posterior and ignorant 
compilation. Those to be found in Ingulf are genuine, but so imperfect and contain so few 
clauses favorable to the subject, that there is no great reason for contending for them so 
vehemently.”’ 

Hale’s Hist. C. L. c. 4. ‘The manual, styled the Confessor’s laws, was but a small 
volume, and contains but few heads.’”’ Again, ‘‘many of the ancient laws which were 
approved and confirmed by William the Conqueror, and his commune consilium, are set 
down by Hoveden : and they are transcribed in Mr. Selden’s notes upon Eadmerut, p. 173— 
the same which Ingulfus mentions to have been brought from London, and placed by him 
in the Abbey of Crowland, in the 15th year of William the Conqueror.” 


Hume's Hist. of England, ch, 3. ‘*The laws that pass under Edward’s name were 
compo:ed afterwards.” 

Spelman’s Glossary, Balivus. ‘‘Ipsasque ideo leges a recentiore vel auctas vel ad 
Nomanicum idiotisma redactus suspicor.”’ 

The laws of Canute expressly enjoin that all jurisdiction of ordeal and oath shall be inter. 
mitted on all festival days, the fasts of the four times, and all other fasts solemnly appointed ; 
likewise they declare a vacation of legal proceedings from the festival of Advent to the 
octave of Epiphany, and from Septuagessima to the fifteenth day after Easter. (Sunday is 
included among festival days.) Sax. laws, fol. 100. 

In the laws of Alfred the ten commandments are recited and confirmed, but there is no 
other express .eference to suspension of legal proceedings on the Lord’s day. In the chapter 
concerning holidays, fol. 41, license is given to the free for twelve days from Christmas, the 
day Christ subdued the devil, tue feast of St. Gregory, seven days before Easter, and as 
many after, the feast of St. Peter and St. Paul, and in the autumn the whole week before the 
feast of the Virgin, and the festival of all Saints; license is given to servants on the four 
Wednesdays of the four weeks in which public fast was used to be announced. In the chap- 
ter concerning sacrilege, fol. 30, double punishment is imposed upon theft committed on the 
Lord’s day, Christmas day, Easter day, Holy Thursday, cae the day of Purification, as well 
as in time of Lent. See note A. 

Reeves’s Hist. B. L. ch. 4. ‘The Anglo Saxons were governed by two reasons, the 
Church and the necessity of cultivating the earth and collecting its fruits; in distinguishing 
the periods of term and vacation, the fortner they called dies pacis regis, the latter dies 
pacis Dei es sancta ecclesia ; a division answering to that of the dies fasti and dies nefasti 
of the Romans, and to that of the dies juridict and dies feriales of the Civilians and 
Canonists. 

A constitution made in the Synod held at Eanham, under King Ethelred, in the tenth 
century, forbade judicium, quod anglice ordal dicitur, et juramenta vulgaria, at times of 





Sundays and Holidays in Court. 465 


festival and fast ; also from Advent till the octave of Epiphany, and from Septuagessima til! 
fifteen days after Easter. Dudy. Orig. Jurid. p. 89 ch. 32. 

Mr. Foss, in his Judges of England, ch. 1, insists that originally there were only three 
terms, which were the three periods left after deducting the three longer intervals app:o- 
priated by this law to God and the Holy Church; so that Michaelmas Term formed no 
separate division, but, as well as Trinity, was comprehended in the long judicial period that 
commenced after the octave of Pentecost, and lasted till Advent, interrupted by no suffi- 
cient number of fasts or festivals to divide the two; but that gradually a fourth vacation 
was made by the necessity of allowing time for collection of the autumnal products. 

‘«« That there were only three legal terms in the time of William the Conqueror, is strongly 
corroborated by the fact, upon which all historians are agreed, that he (and indeed several of 
his successors) always held his court, or as it was called ‘ wore his crown,” at three special 
periods of the year—Christmas, Easter, and Whitsuntide. Regal magnificence aud hospi- 
tality, the arrangement of the revenue, and the consideration of national affairs, would 
necessarily occupy sevegal of the earlier days of those festivals, and the conclusion of them 
would fall on the commencement ef those periods which were specially devoted to the trans- 
action of legal business.’’ 


“These canons and constitutions,’ says Lord Mansfield, 
“were all confirmed by William the Conqueror * and Henry [the 
First?}{ the Second,t and so became part of the common-law 


* Reeves’s Hist. E. L. ch. 1. ‘*We are told that in the fourth year of his reign, at 
Berkhamstead, in the presence of Laufranc, archbishop of Canterbury, William the Con- 
queror solemnly swote that he would observe the good and approved laws of the kingdom. 
particularly those of Edward the Confessor; and he ordered that twelve Saxons should make 
inquiry in each county, and return what those laws were.” 

Hale’s Hist. FE. L. ch. 9. ‘<The King (William I), swore inviolably to observe the laws 
which the holy and pious kings, his predecessors, and especially King Edward, has estab- 
lished; yet it appeared not what those laws were, and therefore a commune concilium was 
held, and the ancient laws were approved and confirmed. * * * They were 
reaffirmed and mingled with the coronation oath of William I, and some of his successors.’’ 

Saxon laws, 124, 126. The laws of Edward, as now preserved, are preceded by the de- 
erees of William, containing his express confirmation of them, with his additions. See also 
Dugdale’s Orig. Jurid. ch. 4, p. 5, referring to Ingulph. Hist. p. 519, b, and Selden’s San. 
Angl. lib. 2, p. 123. 

+ Hale’s Hist. E. L. ch. 7. ‘‘The great essay which Henry I made was the composing 
an abstract er manual of laws, wherein he confirmed the laws of Edward the Confessor ; 
‘cum illis emendationibus quibus eam pater meus emendavit, baronum suorum concilio ;' 
and then adds his own laws, some whereof seem to taste of the common-law. ° ° 
The whole collection is transcribed in the Red Book of the Exchequer, from whence it is 
now printed in the end of Lambard’s Saxon laws.” 

Note C. by Sergeant Runnington. ‘There is a code which passes under the name of 
Henry I; but the best antiquarians have agreed not to think it genuine. It is, however, a 
very ancient compilation, and may be useful to instruct us in the manners and customs of 
the times.” 

{ Foss’s Judges of England, Vol.1, p. 162. ‘According to the MS. laws of Henry II, 
which remain in the Red Book of the Exchequer, the terms were at first settled in the man- 
ner in which they were left by Henry I (that is, by a charter of Henry I, the Lent vacation 
which the law of Edward the Confessor had limited to “‘octabis Paschez,”’ was extended to 
“‘ fifteen days after Easter.) But when Ranulph de Glanville was appointed chief justi- 
ciary, the King (Henry IT) by his advice, expressly :atified the laws of Edward the Confessor 
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of England.”* Upon this point the learned Judge adds these 


notes: 

“ Afterwards, in succeeding times, there happened,” said Mans- 
field, “ several alterations and relaxations. The statute of West- 
minster the first,t and other statutes | were made to this purpose, 


and William the Conqueror, and accordingly we find in Glanville’s Treatise writs made 
returnable in Octabis or Clauso Pasche, according to the old arrangement.’’—Spelman’s 
Relique, Origin of the Terms, 81 ; Glanville, lib. ii, chap. ii. See Dug. Orig. Jurid. 90. 

* Whether the constitution recited in the text was really in the compilation of Edward 
the Confessor or not, it had the same validity, if it was established as a law of the: kingdom 
in the time of William the Conqueror or any of his successors. All the dies non juridici 
mentioned in this constitution, must have been observed before the Statute of Westminster 
the first was passed. John’s reign afforded a fit opportunity for ghe establishment of any 
canon that tended to advance the clergy, by impeding the business of the temporal courts. 

+ Stat. West.1,c.51. Et pur ceo que grand charitie serra de faire droit a touts en tout 
temps ou mestier serroit. 

Purview est per assentment des Prelates, que assises de novel disseisin, mort d’auncestor, et 
de darrein presentment fuissent prises en l’Advent, en Septuagesime, et en quaresme auxibien 
come le home prent l’enquesto; et ceo prise le Roy as Evegues. 

2 Inst. 264. This act beginneth with a maxim of law: ‘‘ Summa charitas est facere 
justitian singulis in omni tempore quando opus fuerit.” 

The canon of holy church, upon pain of excommunication. had forbidden the holding of 
any secular plea or the swearing of any man on the Holy Evangelists in certain seasons, 
which Britton (who was Bishop of Hereford,* and well versed in both civil and canon law) 
thus enumerates in addition to the Lord’s days:—From the beginning of Advent to the 
eighth day after Epiphany, from Septuagesima to the eighth day after Easter, the Ember 
days, the days of the Great Litanies, Rogation or Cauge days, the week of Pentecost, the 
time of harvest and of vintage, which dureth from the feast of St. Michael the Archangel, 
and the solemn feasts of the Acts of the Saints. Special dispensations had been previously 
obtained for taking inquests and for occasional removal of the impediment which the canon 
offered to the administration of justice. This act was a general dispensation for taking three 
kinds of assizes in the seasons of Advent and Lent, obtained from the bishops at the special 
instanee of the king. See Reeves’s Hist. E. L.c,7,ande.4. 3 Bla. Com. 275. Dugd. 
ch. 32. 

The act is a clear recognition of what was the previous law as to holy seasons. Its terms 
show to what an extent clerical usurpation had proceeded ; and the fact that the dispensation 
thus obtained for certain assizes, has, ever since, without further legislation, served to legalize 
all judicial proceedings in the seasons mentioned in the Act, shows how intolerable the 
former restraint must have been. 5 

t Of these statutes the most material was 5 and 6 Ed. 6,c. 3. The preamble of that act, 
very verbose, declares ‘‘that times and days are appointed wherein Christians should cease 


* Joen le Breton, Judge, and afterwards Bishop of Hereford, died in May, 1275, 3 Ed. 1. 
The work called ‘ Britton,’’ cites Statutes of 6 and 13 Ed. 1; both of which periods were 
subsequent to the Bishop’s death. The better opinion, adopted by Mr. Selden and others, 
seems to be that the work is only an abridgment of Bracton, done into Norman-French, 
with the addition of subsequent alteiations in the law, published in the name and by the 
authority of the King, about 13 Ed. 1. Henry de Bracton or Bretton, whose name is 
sometimes written, also, Brycton, Britton, Briton, and Breton, Judge and Archdeacon of 
Barnstable, died about 51 Henry 3, 1267. 

2 Foss’s Judges, 252, 260, citing Selden’s notes to Henglean Magna, 5, and Dugd. Chron. 
Series. 2 Reeves’s Hist. 89, 90,281. 3 Bla. Com. 408. 
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from other labors, and apply themselves to holy works.”” * * ‘Therefore the days are 
called holy days, not for the matter or nature of the days, nor for any Saint’s sake (for so 
all days and times are God’s creatures, and all of like holiness), but for the nature of the 
holy works whereunto such days are hallowed.” * * “Neither is it to be thought that 
there is any certain time or definite number of days prescribed in Holy Scriptures, but that 
the appointment, both of the time and also of the number of the days, is left by the authority 
of God’s word to the liberty of Christ’s church, to be determined and assigned orderly in 
every country, by the discretion of the rulers and ministers thereof, as they shall judge most 
expedient to the true setting forth of God’s glory and the edification of their people.”” * * 


Sec. 1 Enacted that the days following shall be kept and commanded to be kept holy days, 
and none others, to wit: all Sundays in the year, Christmas, and the three following days : 
the days of the Circumcision, of Epiphany, of the Purification, of the Annunciation, and of 
the Ascension, Monday and Tuesday in Easter week, Monday and Tuesday in Whitsun 
week, and fourteen Saints’ days, which were distributed through the year. ‘And none 
other day shall be kept and commanded to be kept holy day, or to abstain from lawful bodily 
labor.” 

[Of the days here eaumerated, all the dies non which are mentioned by Lord Coke (2 
Inst. 264) and also St, Philip and St. Jacob, and sometimes St. Peter, fell within the terms. 


Sec. 2. The even of the day next before each of certain feasts shall be fasted, and none 
other. 

Sec. 3. Bishops may inquire and punish offenders by the censure of the church, 

Sec. 4. Fasting in Lent, or on Fridays and Saturdays, is not forbidden, or on other days 
appointed by Stat. 3, Ed. 6, c. 19, saving only those evens whereof the holidays next follow- 
ing are abrogated by this statute. 

Sec. 5. If the feast be on Monday, the fast shall be on the even of Saturday preceding, 
and not on Sunday. 

Sec. 6. Husbandmen, laborers, fishermen, and all persons of every degree, upon the holi- 
days aforesaid, in harvest or any other time, when necessity shall require, may labor, ride, 
fish, or work any kind of work, at their free will and pleasure. 


[This statute was repealed 1 Mary, but the repealing act was repealed 1 James 1. | 

Many statutes before and after that of 5 and 6 Ed. 6, were passed concerning Sunday and 
other holidays, which are of great historical interest, but none of them directly affected the 
question of a court’s sitting on Sunday. 

Statutes 50 Ed. 3, c. 5, and 1 Rich. 2, ec. 15, prohibited arrests in time of divine service. 

27 Hen. 6, c. 5 (1448). “In consideration of the injury to God and his Saints, because 
of fairs and markets upon the high and principal feasts, as Ascension, Corpus Christi, Whit- 
sunday, Trinity Sunday and other Sundays, also the Assumption, All Saints, and Good Fri- 
day,”’ temporarily provided that fairs and markets (under pain of the forfeiture of the goods 
offered for sale) should cease on the days mentioned, except four Sundays in harvest. 

2 & 3 Ed. 6, c. 19, repealed all prior laws and usages concerning fasting and abstinence 
from meats, and forbade the eating of flesh upon any Friday or Saturday or the Eméring 
days or Lent, or any other day commonly reputed a fish day, 

5 Eliz. c. 5, forbade the eating of flesh on fish days, § 38. ‘« Whosoever shall, by preach- 
ing, teaching, writing or open speech, notify that any eating of fish or forbearing flesh men- 
tioned in this statute, is of necessity for the saving of the soul, or that it is the service of 
God, otherwise than as other politic laws are, such persons shall be punished as spreaders of 


false news.” 

This statute was continued by 3 Chs. 1, and 16 Chs. 1, c. 9—subject toa reduction of 
penalties for the eating of flesh on fish days, made by 35 Eliz. ec. 7. 

A stat. of James 1, required divine service on every 5th of November, the anniversary of 
the discovery of the Gunpowder plot, 
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12 Chs. 2, c. 14, required the annual celebration of 29th May, as the anniversary of the 
Restoration. 

12 Chs. 2, e. 30, directed that every 30th of January (the anniversary of the execution of 
Chs. 1), waless it shall be the Lord’s day, and then the next day, should be forever set apart 
ws a day of fasting and humiliation. 

A declaration published by James 1, and read in the churches, was intended to promote 
sports and lawful recreations on Sunday. Two Acts for the better observance of Sunday 
were passed, early in the reign of Chs. 1, which forbade persons assembling on Sunday, out 
of their own Parishes, for sport; and, also, their following bull baiting or other unlawful 
ports in their own parishes. Subsequent temporary regulations were made perpetual by 
Stat. 29 Chs. 2, ec. 7, which prohibited worldly labor, in general. on Sunday, and especially 
made void the execution or service on that day of any writ, process, warrant, order, judg- 
ment or decree, except in cases of treason, felony and breach of the peace. 

A statute of William 3, added to the holidays, the days set apart by his Majesty, on 
extraordinary occasions. 

The uniformity of process Act, 2 W. 4, c. 39, places Sundays on the same footing as 
Christmas day, and other days appointed for a public fast or thanksgiving, as to proceed- 
ings after the expiration of eight days from the service of process. An Act of 3 Geo. 4, had 
done the same, as to the opening of the judges’ commissions on the circuits. 

The law amendment Act, 3 & 4 W. 4, c, 42, § 43, passed in 1833, enacted that no holi- 
days should be observed in the courts, or in the offices belonging thereto, except Sundays. 
Christmas day, and the three following days, and Easter Monday and Tuesday. 

Sir Edward Coke (2 Inst. 264) writing after the Stat. of Ed. 6, enumerates the dies non 
juridicos, thus:—1. All Sundays. 2. Ascension day in Easter Term. 3. St. John the 
Baptist’s day, when it falls in Trinity Term. 4. The Purificatioa in Hilary Term; and 5. 
All Saints’ and All Souls’ days in Michaelmas Term. The two last were cut off by subse- 
quent statutes, which altered Michaelmas Term so that it began on the morrow of All Souls. 
Then, until the law amendment Act, the dies non were Sundays, Ascension or holy Thars- 
day, the Purification or Candlemas, and St. John the Baptist’s or Midsummer day, if it 
happened in Trinity Term—unless it was a Friday next after Trinity Sunday, in which case 
it was dies juridicus, by Stat. 32 Hen. 8; 1 Tidd’s Pr. 57; 2 W. Bla. 1316. 

The Stat. of Ed. 6, continued to regulate holidays, chiefly, until 1833. Under it, the 
offices of court were shut, or extra fees for opening them demanded, on the holidays, which 
did not fall within the terms. (See Tidd’s Pr. 55, 106. 3 Chit. Gen. Prac. 104.) But 
between the holidays under the statute and dies non at common-law, the courts made a 
distinction: 

The Statute was intended to lessen, not to increase, the number of holidays, and seemed to 
have been framed with such reference to the Terms as that, even before they were abridged, 
not more than two holidays, beside Sundays, fell) into one term; it did not make void pro- 
ceedings; it indulged a lax observance, and it provided no penalties beside ecclesiastical 
censure. For these or other reasons, the courts at Westminster (which seem always to have 
struggled agaiust the delays occasioned by interruptions of those Terms that had been 
wrested from the church for the administration of justice) while they considered the statute 
as commanding that dies non, before observed, but not mentioned in the statute, should no 
longer be kept, did not find in the statute an imperative requirement that holidays in the 
Terms should be kept, that were mentioned in the statute, but were not dies non at com- 
mon-law. They kept inviolable Ascension day and Purification day; 1 Chit, R. 400—9 B. 
& C. 243, but they would not suspend business on St. Philip and St. Jacob’s day, 2 Smith’s 
Rep. 203, nor on St, Peter’s; 7 Taunt. 182, as in like disregard of statutes that contained 
no absolute prohibition, they refused to suspend on the anniversary of the Restoration, 7 
Term 332; and on the anniversary of the Martyrdom, dispatched common business before 
adjourning. The offices were required to be kept open on the days the courts sat, and thus 
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and usage, * or perhaps positive laws, not now extant, dispensed 
with other days that were formerly unjuridical.” 

The Mirror of Justices ¢ says, “ abusion est que tient pleas per 
dimenches (Sundays), ou per auters jours defendus, ou devant le 
soleil levie, ou noctanter, ou in dishonest lieu.” f 


the Statute of Ed. 6, so far as it enjoined the keeping of holidays, had no effect in Term- 
time. 

No statute was at any other time passed, which forbade proceedings in court on particular 
days. To the common-law, and not to any statute, has always been ascribed the invalidity 
of legal proceedings on Sundays and other dies non ; and before the amendment of the law 
Act, no statute concerning Sunday or other holiday expressly required its observance by 
courts. 

* The Acts of 25 Hen. 8, c. 21, concerning Peter Pence and dispensations; of the same 
year, c. 19, concerning the canon law; of 22 Hen. 8, c. 14, concerning sanctuaries ; of 27 
Hen. 8, c. 28, and 31 Hen. 8, c. 13, abolishing monasteries, and various other acts of that 
and the two succeeding reigns, whereby the Reformation was carried into effect, the Refor- 
mation itself, and the civil wars and religious strifes of the seventeenth century, must have 
lessened the reverence for some of the unjuridical days; and these causes, with the Statute 
of 29 Chs. 2, and other statutes which, although silent as to the sitting of the courts, made 
a wide difference in other respects between Sunday and other holidays, may well be sup- 
posed to have introduced and confirmed usages which, in the practice of the courts, deeply 
engraved the common-law concerning Sunday, but obliterated it entirely as to some of the 
other dies non, and almost as to all others. 

+ Reeves’s Hist. En. L. ch. 9. ‘‘ By some pronounced older than the Conquest, but it is 
probable that Andrew Home, whose name it bears, took an old book of the same name, and 
in the reign of Edward II, worked it into the volume we now see.”’ See Dugd. Orig. 
Jurid. c. 23. 

¢ Conformable hereto was Law 10, Table 1, in the fragments of the Twelve Tables. «Let 
no judgment be given after the going down of the sun.”’ 

And by the public law of France, in the reign of Louis XIV, 2 Domat. b. 14, Tit. 6, § 4: 
it was forbidden to proceed to the trial of a criminal in the afternoon, when the crime of 
which he was accused was of so high a nature as to deserve punishment of death, natural or 
civil, of the gallies, or of temporary banishment. 

Lord Coke, in his commentary on the Stat. of Westminster the first, c. 51, 2 Inst. 264, 
says that from Sir John Fortescue it will be seen that there are hore juridice, from eight 
o’clock, A, M. until meridian ; the courts not sitting in other hours, but the judges giving 
themselves to refreshment and study. This, as all see and many feel, is not the usage of 
modern times; but this, like some of the propositions quoted from the Mirrour, serves to 
point to a distinction between the abuse of discretion and the violation of prohibition— 
between what may be disapproved and what is void. 
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HAMILTON, OHIO, SUPREME COURT. 


APRIL TERM, 1851.* 
Cincinnati Mutual Insurance Company v. Corey. 


INSURANCE*™—EXTRA-HAZARDOUS GOODS--GUNPOWDER. 


Held, that a policy of insurance on a country store, forbidding the storing of gunpowder 
therein, or the exercise of the trade of retajling gunpowder, was not avoided by the 
insured keeping in the store a keg of gunpowder and retailing it in the quantity usual in 
country stores. 


Error to the Commercial Court of Cincinnati. This was an 
action on a policy of insurance on a store and contents in Free- 
port, Indiana. By the terms of the policy, it was to be void if the 
store were “ appropriated, applied, or used, to or for the purpose 
of carrying on or exercising therein any trade, business, or voca- 
tion denominated hazardous, in the conditions annexed to the 
policy, or for the purpose of storing therein any of the articles, 
goods, or merchandize,” without the consent.of the company. 
The conditions annexed to the policy describe goods “not hazar- 
dous” as “such as are usually kept in dry goods, grocery, hard- 
ware, and produce. stores;” and enumerated as “hazardous,” 
‘“‘ apothecaries and druggists, gunpowder, paint stores, oils, spirits 
of turpentine,” etc. The plaintiffs in error, the defendants below, 
pleaded, among other pleas, that the building was appropriated, 
in connection with the sale of the “usual stock,” to the trade of 
retailing gunpowder: and in another plea, that it was used for 
the purpose of storing therein gunpowder. Upon these pleas 
issue was taken, and the jury found a special verdict that “the 
plaintiff below,” the now defendant, “kept in his store, as part 
of his stock in trade, paints, oils, varnishes, medicines, and pow- 
der, in such quantities and portions as are usual and common in 
country stores,” and found for the plaintiff. $3,570 damages; upon 
which judgment was given. 

The evidence showed that the store, a frame building, took fire 
about midnight, about ten feet from the north-east corner; that 
there was a keg of gunpowder in the store, under the counter on 
the north side of the store; and that the clerks belonging to the 
store from the density of the smoke and the fear of an explosion 


* Continued from page 422. 
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by the powder, could not save any of the property. Some, who 
were not aware of the powder being in the store, ventured in, but 
were driven out by the suffocating smoke from the woolen goods. 
In ten minutes after the doors were thrown open, the whole 
building was envoloped in flames and became a total loss. 

As to what was usually kept in a country store, the witnesses 
testified, in general terms, that this store had the usual assort- 
ment. Some were not aware that a keg of gunpowder was kept 
in the building; and others said, it was usual to sell gunpowder, 
but the keg was usually kept in a different building. 

The principal question was whether the gunpowder was 
“stored” within the meaning of the policy. 

Messrs. Coffin § Mitchell, for plaintiffs in error. 

Messrs. Storer & Gwynne and King & Anderson, for defendants. 

Spaupine, J., delivered the opinion of the court and held that 
the keg of gunpowder was not stored in the store within the 
meaning of the policy, nor was the store appropriated to the 
trade of retailing gunpowder. 


Judgment affirmed. 





BRADLEY v. MASON. 


Where a lessor contracts ‘‘ to give a perpetual lease,”’ it is his duty, and not that of the lessee 
to make out and tender the conveyance. 


Upon a bill to review a decree of the supreme court of Ohio, 
wherein a party claimed a specific execution of a contract to 
grant a perpetual lease, it was insisted by the plaintiff in review, 
that the lessor was bound to execute and tender the conveyance. 
The defendant, on the other hand, contended that that was the 
duty of the vendee, and that in his omission to perform it, he 
was guilty of laches, which discharged the defendant from his 
contract. 

Messrs. Ketchum & Headington, King & Anderson, and Curwen, 
for plaintiff, cited Sweitzer v. Hummel, 3 Sergeant & Rawle, 228; 
Hampton v. Specknagle, 9 Sergeant & Rawle, 212; Fuller v. Hub- 
bard, 6 Cowen, 1; Connelly v. Pierce, 7 Wendell, 131; Tinney v. 
Ashley, 15 Pickering, 552; Hill v. Horbart, 4 Shepley’s Maine R., 
167 ; note to 10th edition of Sugden on Vendors, 375. 

Messrs, Storer § Gwynne, Spencer § Corwin, and Hart, for the 
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defendant, cited Sugden on Vendors, 375; Fuller v.* Williams, 6 
Cowen, 13; 7 Cowen, 538. 

Hrrencock, C. J.,in delivering the opinion of the court, held that 
the American rule was, that the grantor or lessor, who had con- 
tracted to give a deed or lease, was bound to have it executed 
and tender it to the grantee or lessee. 





COBB v. VOORHEES. 


INSTALLMENTS——MORTGAGE, 


Spatpine, J., delivered the opinion of the Court. 

Held, that parties may agree that a credit given in installments 
shall cease and the whole debt become due upon default in the 
payment of any one of the installments. Where a mortgage has 
been executed to secure such a debt, on the default in the pay- 
ment of the first installment, the property may be sold for the 
payment of the whole debt. 





SHOUP v. GREEN. 


BILL OF EXCEPTIONS. 


Held, that the bill of exceptions must not only be signed, but 
sealed; and that such signing and sealing must be during the 
term at which the trial took place, and can not be done after- 
wards. 





MARTIN, ANSHUTZ & CO. v. PARKER. 


PARTNERSHIP——PLEADING. 


The plaintiffs in error were sued by their partnership name, 
without setting forth the names of the individual members of the 
firm, under the act ih aid of the law regulating suits by and 
against companies and partners; 44 Ohio Laws, 66. It was 
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assigned for error that it was not averred in the declaration, and 
nowhere appeared on the record, that the plaintiffs in error, the 
defendants below, were ‘a company or association of persons, 
formed for the purpose of holding any species of property within 
the state of Ohio.’ 

Spaupine, J., held that no such averment was necessary. If 
they were not such an association, it laid on their part to show it. 
The statute is general and gives to the plaintiff the privilege of 
suing an association of individuals, not an incorporated company, 
by their associated name, irrespective of the names of the indi- 
vidual members of the firm. Judgment affirmed. 

Messrs. McGuffy & Holcombe, for plaintiff in error. 

Mr. T. J. Henderson, for defendants. 









STATE OF OHIO v. JAMES SUMMONS. 


CONSTITUTIONAL LAW-——TESTIMONY OF DECEASED WITNESS 


Held, that the constitutional right of the accused to meet the 
witnesses against him face to face, is not infringed by the admis- 
sion of the testimony of the witnesses, who swear to the sub- 
stance of what was testified to on a former trial, by a witness 
who has since deceased. Such evidence will be excluded, unless 
the witness can swear to the substance of the whole testimony, as 
well that upon cross-examination as upon the examination in 
chief; and considering that the jury are not able by a personal 
inspection of the witness’s manner to judge for themselves of the 
amount of credit due to his testimony, and from the liability of 
those who heard him to err in their narration of his evidence, such 
testimony is to be received with caution. 
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SHERIFF’S DUTIES. 


Important Decision in regard to the Sheriff's Powers— What are 
Lawful and what Legal Means. 


Judge Lowrie, in the district court at Pittsburg, has given a 
decision that where, under the law, making the county liable for 
damages arising from riots, and requiring the sheriff to take all 
legal means to prevent the injury, the sheriff hires at great ex- 
pense, armed military companies to aid him, he can not claim to 
be repaid by the county for such expenses. The sheriff hired 
several volunteer companies to protect the rolling mills, which 
were threatened with destruction by a mob. The court drew a 
distinction between lawful and legal means, which the sheriff is 
authorized under law to adopt, when a riot is threatened. To 
say that the sheriff was bound to use all lawful means to prevent 
the threatened destruction of property, is to say that he must use 
all those physical and moral means which might be adapted to 
the occasion, whether pointed out by the law or not; means 
which are not properly official, and which can not reasonably be 
exacted of public officers. 

When the law requires an officer to take all “legal means” to 
effect an object, it intends that he shall take all such means as 
he may officially use, and he is not chargeable with neglect of 
duty, if he adopts the means prescribed by law for such occasions, 
though he omit other plain physical and moral means. These 
may be lawful, because not forbidden; but they are not legal 
means, because not prescribed by law as means to be used by 
him in his office. He is not liable except for neglect of official 
duty, that is, for not using those means which the law puts into 
his hands by his official investiture. At common-law the sheriff 
has authority to raise the power of the county, armed if he thinks 
proper. He may demand the attendance of any number of armed 
citizens to aid him in his duty. When necessary, it is his duty 
to command and theirs to obey. But he has no authority to hire 
certain military companies for a price to do what they and every 
man were bound to do, as a matter of public duty. By this decis- 
ion the sheriff will have to pay $2,000 of his own money. 
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MISCELLANEOUS. 


DECISIONS UNDER THE NEW POSTAGE ACT, MADE BY THE POSTMASTER 
GENERAL, AFTER CONSULTING WITH THE ATTORNEY GENERAL. 


The postage on all bound books and on all other printed matter, except newspapers and 
periodicals published at intervals not exceeding three months and sent from the office of 
publication to actual and bona fide subscribers, must be prepaid. 

If the amount paid and marked on such printed matter is not sufficient to pay the whole 
postage due, the excess of weight beyond that paid for, is to be charged with double the rate 
which would have been charged if prepaid, and the postage on such excess collected at the 
office of delivery. If, by the neglect of a postmaster, such matter is sent without any pre- 
payment, the double prepaid rate must be collected on delivery. Postage must be charged 
on all letters. newspapers, and other matter according to the distance on the route by which 
they are forwarded ; and this (unless otherwise directed by the sender) must be the route 
by which they will soonest reach their destination, although that may not be the shortest 
route. 

On letters to and from Great Britain (and the Continent of Europe, when sent through 
England) the rates of postage and modes of rating will be the same as heretofore, except as 
to letters to or from California and Oregon, in respect to which special instructions will be 
hereafter given. 

On all letters ¢o or from the continent of Europe, not sent through England, the United 
States inland and sea postage will in all cases be combined, and will be twenty cents the 
single rate, without regard to the distance the same are carried within the United States. 
The mode of rating will be the same as heretofore. 

Subscribers to periodicals, to obtain the benefit of the provision in regard to prepayment, 
must pay the full quarter’s postage before the delivery of the first number, when there are 
several numbers to be delivered during the quarter. If, by reason of any increase in the- 
size of the periodical, or otherwise, it shall appear that the whole quarter’s postage was not so 
paid in advance, the subscriber will lose the benefit of prepayment, and the numbers received 
during the whole quarter will be charged with the double or unpaid rate, and the subscriber 
will be credited with only the amount paid in advance. 

Under the provisions of the second section of the new postage act, no newspaper other 
than those published weekly ony, are entitled to cireulate free of postage in the couxties 
where published. The office of publication is the office where the newspaper is printed. 

In determining newspaper postages, the distances are to be computed from the office of 
publication, and not from the county line of the county in which the paper is published ; 
and the distance is also to be computed over the route on which it is carried. 

Newspapers published weekly only, in a county adjoining the Canada line, may be sent 
free to Canada, provided they do not leave the county of publication until they cross the line 
into Canada. 

Newspaper publishers may send and receive their exchange newspapers to and from Canada 
free of charge. 

A newspaper is not a periodical within the meaning and intent of the provision which 
requires the postage on periodicals to be paid in advance, and declares that the postage 
thereon shall be one-half of the rates previously specified in the second section of the act. 
All subscribers to newspapers were and still are required by the provisions of the 30th section 
of the act of March, 1825, to pay one quarter’s postage in advance; but by so doing they 
are not entitled to have the postage reduced below the established rates. 

Payments in advance on newspapers and periodicals can only be made by the subscribers 
at the post-office where they are to be delivered. The postage on newspapers, periodicals, 
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and other matter, not chargeable with letter postage, when sent out of the United States, 
must be prepaid at the full rate. Publishers may prepay postage on their issues, but can 
have no deduction of postage on account of such prepayment. When a periodical is pub- 
lished only quarterly, the actual and bona fide subscriber for such periodical may pay in 
advance, and have the benefit of the advance payment, provided he pays to the postmaster at 
the office where he is to receive the periodical, before its delivery. If a periodical is pub- 
lished less frequently than quarterly, the postage must be prepaid and at the full rate. 

Letters mailed before the lst day of July, though delivered after, will, in all cases, be 
charged with postage at the rates in force at the time of the mailing thereof. 


N. K. HALL, Postmaster General. 
Post-oFFicE DrrarRTMENT, June 11, 1851. 


A CURIOUS LOTTERY TRIAL. 


The Savannah News has the report of a trial in that city, in which Paine & Co., lottery 
venders, had suit brought against them by G. W. Wylly, agent of the company, for the 
recovery of the $20,000, the capital prize, of which ticket he was the holder, but which was 
refused payment unless the name of the purchaser was disclosed. 

The defense took the ground that a lottery ticket is a chose in action, not assignable or 
transferable without a legal consideration shown. That the managers (Paine & Company) 
were not the legal venders of these lottery tickets, and that, as they had been practising a 
fraud on the community, the plaintiff could not recover from parties who were not recog- 
nized by the laws of Georgia. That the offices of agent and purchaser were inconsistent. 
An agent, they argued, could not at one and the same time discharge faithfully his duty to 
his principal, and yet promote his own interest as purchaser. 

The plaintiff contended that the face of the ticket showed that the prize was to be paid to 
the holder. It is a matter of indifference to the managers and contractors who holds the 
ticket, if regularly paid for. It is as completely an assignable instrument as a bank bill, 
payable on presentation to the party who may deliver it, be that party whom he may. 
There was no inconsistency in the position of agent and holder of the ticket, for the manager 
ratified the transaction by receiving and retaining the price of the ticket which drew the 
prize. The court decided that the plaintiff had no case at all in court, and a motion to non- 
suit was granted. 


LITIGATION. 


Asa happy illustration of the certainty, cheapness, and expedition of the English law, in 
upholding those who are in the right, Harper’s New Monthly has received the following 
strange narrative from an esteemed correspondent, who is himself a lawyer : 

“The most litigious fellow I ever knew was a Welshman named Bones. He had got pos- 
session, by some means, of a bit of waste ground behind a public house in Hogwash street. 
Adjoining this land was a yard, belonging to the parish of St. Jeremiah, which the parish 
trustees were fencing in with a wall. Bones alleged that one corner of their wall was 
advanced about ten inches on his ground, and, as they declined to remove it back, he kicked 
down the brickwork before the mortar was dry. The trustees having satisfied themselves 
that they were not only within their own boundary, but that they had left Bones some feet 
of the parish land to boot, built up the wall again. Bones kicked it down again. 

‘The trustees put it up a third time, under the protection of a policeman. The inexora- 
ble Bones, in spite of the awful presence of this functionary, not only kicked down the wall 
again, but kicked the bricklayers into the bargain. This was too much, and Bones was 
marched off to Guildhall for assauiting the bricklayers. The magistrates rather poohpoohed 
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the complaint, but bound over Bones to keep the peace. The causa belli, the wall, was 
reédified a fourth time; but when the trustees revisited the place next morning it was again 
in ruin. While they were in consultation upon this last insult, they were politely waited 
on by an attorney’s clerk, who served them all with ‘ writs’ in an action of trespass, at the 
suit of Bones, for encroaching on his land. 

‘Thus war was declared about a piece of dirty land, literally not so big as a door step, 
and the whole fee-simple of which would not sell fora shilling. The trustees, however, 
thought they ought not to give up the rights of the parish to the obstinacy of a perverse 
fellow like Bones, and resolved to indict Bones for assaulting the workmen. Accordingly, 
the action and the indictment went together. 

‘The action was tried first, and, as the evidence clearly showed the trustees had kept 
within their own boundary, they got the verdict. Bones moved for a new trial; that failed. 
The trustees now thought they would let the matter rest, as it had cost the parish about one 
hundred and fifty pounds, and they supposed Bones had had enough of it. But they had 
mistaken theirman. He brought a writ of error in the action, which carried the cause into 
the Exchequer Court, and tied it up nearly two years, and in the meantime he forced them, 
nolens volens, to try the indictment. When the trial came on, the judge said that, as the 
whole question had been decided in the action, there was no occasion for any further proceed- 
ings, and therefore the defendant had better be acquitted, and so make an end of it. 

« Accordingly, Bones was acquitted ; and the very next thing Bones did was to sue the 
trustees in a new action for maliciously instituting the indictment against him without rea- 
sonable cause! The new action went on to trial; and it being proved that one of the trus- 
tees had been overheard to say that they would punish him, this was taken as evidence of 
malice, and Bones got a verdict for forty shillings damages, beside all the costs. Elated with 
this victory. Bones pushed on his old action in the Exchequer Chamber to a hearing, but the 
court affirmed the judgment against him, without hearing the trustees counsel. 

«The trustees were now sick of the very name of Bones, which had become a sort of bug- 
bear, so that. if a trustee met a friend in the street, he would be greeted with an inquiry 
after the health of his friend Mr. Bones. They would have gladly let the whole matter drop 
into oblivion, but Jupiter and Bones had determined otherwise; for the indomitable Briton 
brought a writ of error into the House of Lords, on the judgment of the Exchequer Chamber. 
The unhappy trustees had caught a tartar, and follow him into the Lords they must. Ac- 
cordingly, after another year or two’s delay, the case came on in the Lords. Their lordships 
pronounced it the most trumpery writ of error they had ever seen, and again affirmed the 
judgment, with costs, against Bones. The trustees now taxed their costs, and found that 
they had spent not less than five hundred pounds in defending their claim to a bit of ground 
that was not of the value of an old shoe. But then Bones was condemned to pay the costs. 
True; so they issued execution against Bones; caught him. after some trouble. and locked 
him up in jail. The next week Bones petitioned the Insolvent Court, got out of prison, and, 
on examination of schedule, his effects appeared to be £0 Os. Od.! Bones had, in fact, 
been fighting the trustees on credit for the last three years; for his own attorney was put 
down as a creditor to a large amount, which was ibe only satisfaction the trustees obtained 
from perusing his schedule. 

«They weve now obliged to have recourse to the parish funds to pay their own law ex- 
penses, and were consoling themselves with the reflection that these did not come out of 
their own pockets, when they received the usual notification that a bill in chancery had been 
filed against them, at Mr. Bones’s suit, to overhaul their accounts with the parish, and pre. 
vent the misapplication of the parish money to the payment of their law costs! This was 
the climax. And being myself a disciple of Coke, I have heard nothing further of it; being 
unwiiling, as well perhaps as unqualified, to follow the case into the labyrinthic vaults of the 
court of chancery. The catastrophe, if this were a tale, could hardly be mended; so the 
true story may end here.” 
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DEATH OF JUDGE TURLEY. 


The painful duty devolves upon us of announcing the demise of the Hon. Wittram B. 
Torey, an ex-judge of the supreme court of this state, and at the time of his death, judge 
of the common-law and chancery courts of Memphis. He died at Raleigh, in this county, 
on Tuesday night last, from injuries received in a fall a few days previous. It was known 
that the hurts were sufficient to postpone his holding the term of the chancery court which 
was to have commenced on Monday last, but of all his vast number of friends none seemed 
to regard it as at a!! serious, until the community was startled and shocked yesterday morn- 
ing by the intelligence that he was dead. It was as if an ice-bolt had been launched through 
all bosoms, stilling the pulsations of life with a chill of horror. 

The lofty reputation and eminent position which Judge Turley occupied will insure to his 
memory, in official forms and through constituted channels, such an imposing tribute as is 
demanded when greatness passes away from our midst, and the public mourns a general 
calamity. But it may be permitted to us, inasmuch as we knew and loved the man, to lay 
also our humble offering upon his bier. Asa jurist he had no superior. His mind seemed 
to cleave into the heart of every legal difficulty with the celerity and the certainty of a pol_ 
ished scimetar wielded by a master hand. Asa judge he was of that stainless incorrupti- 
bility of character, that an accusation of aught that could sully the ermine he wore, though 
supported by the oaths of thousands, would have been felt intuitively and instinctively as the 
foulest and blackest falsehood. But it was as a man, in the relations of companion, friend, 
and in the domestic relations, that he captivated the hearts of all who came within his circle. 
Singularly gifted in intellect, with a mind more richly stored than almost any one we 
remember ever to have met, in all that gives to humanity its mental glory and splendor, he 
was yet in heart and soul a very child in the freshness, the genuineness, the warmth, and the 
gentleness of his feelings. Though between 50 and 60 years of age, his society was courted 
alike by the old, the middle-aged, the ardent youth just springing into the arena of active 
life, and the sweet young blossoms of innocence to whose guileless hearts the bright world 
before them is made up of sunshine and flowers. For each and all he had a most genial 
sympathy. He was a being of intellect and of heart, such as we seldom see. He was one 
of those whom once to have known, is to have garnered up a memory that in after life, amid 
the bustle of the world and in the still watehes of the night, will often make itself heard, 
exciting mingled emotions of regret and of hope—regret for the darkness that fell upon our 
own pathway, and hope for that reunion where congenial spirits meet again.— Memphis 
Inquirer. 


DEATH OF JUDGE BURNSIDE. 


Died, on Tuesday the 25th March, 1851, at the residence of his son-in-law, William E. 
Morris, Esq., in Germantown, Hon. THomas Burnstpg, one of the associate justices of the 
Supreme Court of Pennsylvania. He received, througn a Jong life, many marks of public 
confidence. He was elected to Congress, appointed president of a Northern Judicial Dis- 
trict—resigned and returned to the practice of his profession—was elected to the Senate of 
Pennsylvania, and presided as Speaker of that body. Upon the elevation of the late J udge 
Huston, from a presidency in the common pleas to an associate justice of the supreme bench, 
the deceased was appointed to fill the place thus vacated of president of the judicial district 
composed of the counties of Huntingdon, Centre, and Mifflin. In 1841 he was transferred 
from this district to that composed of the counties of Bucks and Montgomery, and in 1845 
he was appointed to the bench of the supreme court. 

When at the bar, the deceased was distinguished for his thorough acquaintance with the 
laud law of the state, and for his efficiency as an advocate. He was a sound lawyer, and, 
until enfeebled by infirm health, was distinguished as an energetic and able judge. He 
leaves behind him, as a consolation to his surviving relatives and friends, the rich legacy of 























doing what he believed to be right. 
generosity and gteat ability displayed in his practice when at the bar. 
prime he had no superiors in professional ability.—Am. Law Journal. 
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an unblemished reputation for integrity in the discharge of his official duties. We believe 
that it may truly be said of Judge Burnside, that his judgments were unbiased by friendship 
or enmity, and that he was never deterred by the fear of consequences to himself, from 
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We knew him well and can bear testimony to the noble 


VOTE ON THE CONSTITUTION. 
The following is the vote on the new constitution as far as received. 
in most instances the majorities only have been reported. 


Tn the day of his 


It will be seen that 
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CINCINNATI LAW SCHOOL. 


It is announced that this Institution, which has now been in existence seventeen years, 
will, at its next term, considerably extend its course of instructions, Hitherto it has held 
bat one annual session, of less than five months duration : in future its terms will embrace 
two sessions in each year; one of three months, beginning on the 20th of September; the 
other of five months, beginning on the 6th of January. 

Judge Tilden has beea compelled, by other engagements, to withdraw from the Depart- 
ment of Equity Jurisprudence, and will be succeeded by Robert B. Warden, President of 
the Common Pleas for Hamilton county. This department was made the subject of a sepa- 
rate professorship, for the first time, at the last term; but the great learning and cultivation 
of its teacher gave it completeaess from the beginning. Those qualities, adorned by his 
lovable, manly, and dignified personal character, will cause his instructions long to be 
remembered with delight by the class who heard them. 

Judge Warden, who will have withdrawa from his present station, before entering upon 
his course of lectures, will, in addition to fine abilities and scholarship, bring to his new 
position, accurate learning, the best habits of investigation, and a remarkable felicity of state- 
ment, which particularly fit him for such a vocation: with these faculties he must be a 
thoroughly successful teacher. ~~ 

The relations of the civil law to.our own system, its origin and cotemporaneous history, 
have been found so important by the instructors of this school, that they have provided for a 
course of lectures upon those subjects, which will be given by Mr. John B. Stallo, of the 
Cincinnati Bar. Although an attempt to give detailed instruction in foreign systems of law 
would ouly distract the attention of the student from subjects which are of more immediate 
and practical applieation, it is certain that no man can be esteemed liberally educated in the 
common-law, who has not a fair ¢onception of the extent to which his peculiar system is 
indebted to the wisdom of other systems, and of the comparative working of the two, where 
they most differ. Our knowledge of Mr. Stallo’s aequirements assures us that he will illus- 
trate these relations of the eivil law with true intelligence. 

With these new appointments, the Law Department of the Cincinnati College will now be 
Billed by the following gentlemen : 


.Cuartes P. James, 
. Rozsgrr B. Warpen.> Professors. 
M._E. Curwen. 


: Joun B. Sratxio, Lecturer of Civil lett 
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